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MO THE . 


I 
LATELY PROPAGATED, CONCERNING 
ATTACHMENTS of CONTEMPT, 


2-H E 


ALTERATION of RECORDS, 


AND THE. | 
COURT of STAR-CHAMBER. 
UPON THE 
PRINCIPLES of LAW, and the CONSTITUTION, 
PARTICULARLY AS THEY RELATE TO 
PROSECUTIONS for LIBEL 8. 
With NOTES, REFERENCES, and OBSERVATIONS, 


By an ENGLISH CONSTITUTIONAL CROWN LAWYER. 


N by 


* The Engliſb ſhould be for ever grateful to the Memory of their 
* Anceſtors, who, after repeated Conteſts, at laſt eſtabliſhed 
e that noble Principle, of adhering ſtrictly to Law.” 
Hume Hiſt. Engl. Vol. V. 4to. P. 281, 
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Printed for J. WILLI As, No. 38. next the Mitre Tavern, Pleeteſtreet. 
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TO THE TWELVE HUNDRED AND NINETY-TWO FREEHOLDERS, | 2 q 


OF THE LOYAL COUNTY OF MIDDLESEX ; 


TO THE TWELVE HUNDRED AND FORTY-SEVEN LIVERYMEN, 14 
OF THE LOYAL CITY OF LONDON; 


WHO POLLED FOR JOHN WILKES, ESQUIRE, | 


AT THE GENERAL. ELECTION IN MARCH +768, I 


TO THOSE DEFENDERS AND. PRESERVERS OF THE LAWS AND * 


CONSTITUTION OF THEIR COUNTRY, AND 1 
QF THE RIGHTS AND LIBERTIES OF THEIR FELLOW 1 
%% 4 
WHOSE NAMES ARE INROLLED IN LETTERS OF GOLD; | J 

AS A MEMORIAL TO THE PRESENT AND FUTURE AGES, THAT | 
WHOEVER Is ABOVE THE LAW, WILL, IN THE END, FIND -” 4 


THEMSELVES MISTAKEN, e oy „ 


ARE THE FOLLOWING SHEETS INSCRIBED, DEDICATED; AND 


: / 


ADDRESSED, 


rer e 8 ' 
1 b f 8 e, 
* 1 4 3 . r 8 1 = 
= 4 eo * HH 4 = v - 3 e 
—4 pf . EVEN . 
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— * : 


-God-like, 


PREFACE. 


HOLD every Man a (a) Debtor to his Profeſſion, from the 
which, as Men of Courſe do ſeek to receive Countenance and- 
Profit, ſo ought they of Duty to endeavour themſelves, by Way of 
Amends, to be an Help and Ornament thereunto. This is per- 
formed, in ſome Degree, by the honeſt and liberal Practice of a Pro- 
feſſion, when Men ſcorn to take any Courſe which is corrupt and 


unworthy thereof, and make a Point of preſerving themſelves free 


from the Abuſes, wherewith the ſame Profeſſion: is noted to be in- 
fected: but much more is this performed; if a Man be able, from 
having viſited the Fountain of the Science itſelf, to diſcover, and by 


the Strength of his Reaſon from Reading prevent, the Violation of 


the Laws-and- Conſtitution-of his Country, eſpecially if ſuch Viola- 
tion ſhould ever happen to be attempted: by Government or Ma- 
giſtracy; ſuch an Undertaking, on ſuch-an Occaſion, could not fail of 


adding Grace, Reputation and Dignity to the Profeſſion in general; 


and to that individual Member of it in particular, I therefore from 
the Beginning came to the Study of the Laws of this Realm, with 
a Mind and Deſire no leſs, if I could attain unto it, that Mankind 


ſhould'be the better by my Induſtry, than that myſelf ſhould. be. the. 
better by the Knowledge of them. 2 


There is no Character in public Life ſo truely venerable and 
as that of a Patriot, the accumulated Praiſes due to- 
the able and diſintereſted Stateſman, the honeſt Repreſentative, the 
generous Friend, the diſcreet Guide, and faithful Guardian, are his in 
the moſt eminent Degree; with this peculiar Addition, that the 
Abilities and Integrity of the Stateſman, the Repreſentative, the Friend, 
the Guide, and the Guardian, are happily centered in an upright Indi- 
vidual,. blefled” with the Inclination, Means and Opportunity. of. 
ſerving his King, his Country, and all Mankind. 


(a], See Lord Bac. 328. 540. 


But. 


ER EP AVE. 


But a patriotic Lawyer is even till more worthy our Attention 


his noble Zeal in aſſerting, his conſtant Courage and firm Reſolution - 


in vindicating, his glorious Intrepidity in preſerving the Rights and 
Liberties of the Subject, the Laws and Conſtitution of his Country; 


deſervedly claim our warmeſt and moſt ſincere Acknowledgments. 


I profeſs myſelf an Engliſb conſtitutional Lawyer, and as 
ſuch could not but be greatly alarmed was I ever to obſerye the 
Strength and Power of Government, wiſely inſtituted by Law, for 
the laudable Purpoſes of maintaining the Welfare of the Subject, and 
of ſupporting the Dignity of the Crown, only employed, much 
more ſo, was I to obſerve them wantonly exerted in the indiſcrimi- 


nate Deſtruction of the People, not in a Condition, or prepared to 


defend themſelves; and I ſhould, I think, be equally fearful of 
the Diſſolution of Government, was the Adminiſtration of public 
Juſtice in England, ſuffered to remain with thoſe, whoſe chief 
Study and ſole Delight had been the Roman civil Law ; for the 
Principles naturally reſulting from ſuch an Education are incompa- 
table with the Spirit of our Conſtitution ; and although I do not 
preſume myſelf wiſe enough to determine which of the two Laws is 
moſt perfect, the Roman or the Enghſh; this I know, (which is 


enough for an Engliſb Lawyer to know) that notwithſtanding almoſt 


every Country in Europe hath received the former Body of Laws, yet 
they have been, with a moſt jealous Conſtancy, at all Times diſ- 
claimed and rejeted by England. 


I publiſh this Work in the Character of a conſtitutional Lawyer, 


and with a profeſſed Deſign to inquire, whether the Adminiſtration 
of public Juſtice hath not, within the Space of iy Years laſt paſt, 
been arbitrary and illegal? It is not neceſſary to mention the par- 
ticular Place, in which ſuch alarming Proceedings have been had, 
for whether they were in Weſtminfter- Hall, St. George's Fields, at 
the Old Bailey, Guildford, or even in America, they are equally ſub- 


verſive of the Conſtitution, and equally injurious to the Subject. 
The Plan of the following Sheets may be ſeen by conſulting the 


Names of the Caſes,” and the © Contents,” prefixed. 


Trio. Vac. 
| Geo. 3. 1768. 


An En gliſh conſtitutional Crown Lawyer. 
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ABBREVIATIONS 


[ER The Author having adopted fone Abbreviations FA to him- 
ſelf, in his References to Authorities, troubles the Reader 
with an Explanation of them; and alſo a few marginal 
Notes by Way of Illuſtration. 


A. 


Addiſon's Works. 4to. 1761. FI 
"Ave, Dial, bach Madox's ancient Dialogue concerning the 
20 Exxchequer. 4to. 1758. 


Ath. (Bar) Pg Sir Robert (a) Atkins's parliamentary and 
| political Tracts. 8vo. 1741. 


Ath. Rep. 1,60 ET Tracy (b) Atkyns's Reports in e 


Temp. Hardwicke C. 3 Vol. Fol. 


Authentic Memorials by Way of Appendix to the Chevalier D' Eon's . 


Proſecution againſt the Count de Guerchy, Printed at Berlin in . 765. 
B. 


e, 4400. : Matthew (c) Bacon new v Abridgement. of the 
"A383 208 % Law. Fol. 1768. 


(a) Sir Robert was rent trac of the Court of Common Pleas,. in the Reign of Char the 


Second. Dugd. Chron, Ser. 118, 2 Jo, 42. and Lord Chief Baron of the Court of attain in 
the Reign of Fames the Second. | 


65 Curßtor Baron of his Majeſty's Court of Exchequer. 


(e) Doctor Blackflone gives this Work. the Character of a perſpicuous and ede Perform- 
ance, being ſuppo 2d-to b e * mo of Sir ' Geoff 'y Gilbert. See 2 Black. Com. 322. 
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—_ Bac. (Lord) Lord (a) Bacon's Works, 4to. 1765; 
1 | M$, Bar, Obſerv. The Honourable Mr. Juſtice (3) Barring- 
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Henry Barnes's Notes of Caſes of Practice mn 
in C. B. 8vo, | F 

Blac CW. Doctor Blackfore's Commentaries on the 

„„ e £4. e ere 

1 Bra8. Henrici de Bracton de Legibus & Conſue- I, 11 

1 ; tudinibus Angliæ Libri quinque. Fol. wi 

B ; 5 0 : | | 1969. : 

Bur. Rep. _ Burrows (c) Reports B. R. Temp. Mansfield 

1 | , | | | Hi J. 2 Vol. Fol. 

LE. Bub. . William Bunbury 's Reports in the Exchequer. 

1 Burn. Life of Hale, Biſhop Burnett Life and Death of Sir Mat- 

WW 4 thew Hale, Kt. Lord Ch. Juit. B. R. 8vo. 

=_  -—I Burn's eccleſ. Law. Doctor Burn's eccleſiaſtical Law, to. 
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Cap. Shakeſp. : William Cape“: (d) Works af Shakeſpeare. ; 


E 8vo. 1768. 5 
SE Clar. Hiſt. Rebel. | Lord Chancellor Clarendon's Hiſtory of the | "8 
= 5 Rebellion. Fol. 1702. | 4. 

Clarke's Coins. Connexion of the Roman, Saxon, and Eng- 


- 


bp Coins, dedyced from Obſervations on 
the Saxon Weights and Money. 4to. 1767. 
Co. Lit. Lord Coke's firſt Inſtitute, being his Lord- 
3} | _ ſhip's Commentarie on Judge Liitleton's 
=» | , TW no ” | Tenures. Fol. (e) 1629; 
; {«) The Reſerence to this Book in the Preface ſhould be to the cond Volume. 
| (5) The learned Antiquary William Clarke attributes this Book to this Lawyer. See Index to 
. Rs His Coins. Tit, Barrington. pv oe : C SS 
os | (e) ** Theſe Reports were taken with Care in Court, and afterwards reviſed with Judgment at 
E bo” | Leiſure; the Caſes are ſtated fully, the Arguments of the Counſel fairly, the Opinions of the 
= Judges with their Reaſons are reported with Perſpicuity, and at large ; and _ they are not 
=—_- | uſhered into the World with an Allacatur, yet they have been cited with the bigheſt Encomium, 
_ \\. 5 by one of the preſent Chiefs, and received with equal Approbation in the firſt Judicature of 
g | | theſe Kingdoms. Theſe are Honors, which no Book, hitherto publiſhed in any Science, could 
1 ever before attain ; though the Author's Diffidence never ſuffered him to expect ſuch diſtin- 
guiſhed Marks of public Eſteem, his Merit always entitled him to them.” Preface to A Re- 
port of the Proceedings in Error, between the Chamberlain of London, and the Attornies at 
Faw ; touching the Right of the City to oblige thoſe Attornies who practice Conveyancing 
4 "ay within the ſaid City to be free of the Scrivener's Company,” ö 
(4) This is by far the moſt correct and judicious Edition of this Author. 8 
= ; (e) This Edition is eſteemed the moſt correct of any, having been reviſed by the Chief Ju- 
= "Nice himſelf. © The curious Reader will find many Obſervations worth his Notice in Mr. Howard's 
_ Tranſlation of Littleton into modern French, in 2 Vol. 4to, 1766. - 
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E X T L I CNW. 


Com. Dig. L. C. B. (a) Comyns's Digeſt of the Laws of 
; . England. 
Corel Interpret. Doctor John Cowe!'s Law Dictionary, or the 


Interpreter of Words and Terms, in the 
common or Statute Law. Fol. 1727. 


Crumpt. | Ricbard Crumpton's Authorite & Juriſdiction 
| des Courts. 4to. 1594. 
Cunningh. Rep. _ T. (b) Cunningbam's Reports. 1766. 
Dig. Lib. | A Digeſt of the Law concerning (c) Libels. 
| | 4to. 176g. 
Diſc. Treaſ. & Attaind, Lord Chancellor (d) Wes Diſcourſe con- 
cerning T reaſons and Bills of Attainder. 
| : 8vo. | 
Dugd. Chron. Ser. Sir William Dugaale's Chronica Series, at the 
| End of his Origines Juridiciales. Fol, 1680. 
F. : 
Forteſe. Rep. Lord Forteſcue's Reports, Fol. 
Feſt. Cr. Law. Mr. Juſtice Feſters Reports of crown Caſes. 
Fol: . | 
Ful. Worth. Doctor Fullers Hiſtory of the Worthies of 
. England. 1662. | l 
G. | | 
Cibſ. Camd. Brit. Biſhop Gabſon's Camden's Britannia. Fol. 1722. 
Gilb. Hiſt. C. B. L. C. B. Gilbert (e) Hiſtory and Practice of 
; the Court of Common Pleas. 
Gr. Spir. Bank. Creens (/) Spirit of the Bankrupt Laws. 


() This Digeſt was lately (5th Feb. 1768.) cited in the Court of Common Pleas, when 
L. C. J. Wilmot, and the whole Court were pleaſed to receive it as Authority, though the Book 
hath no Alocatur, and declared it was a good Book. | | 
(6) This Writer is more laborious than judicious, and more prolix than intelligent. 

(e) We candidly acknowledge to have acquired great Knowledge and Improvement in the 
Peruſal of the above elaborate Work, from which we have taken the Liberty to inrich the fol- 
lowing Sheets, with many valuable Extracts. 1 | \ 17 7 8 
(4) See P. 78. „ IA | X35 33 1 

(e) Doctor Blackflone 18 pleaſed to ſay, that © this Book is of a very different- Stamp from 
** Books of Practice in general; and though (like the reſt of his poſthumous Works) it has ſuf- 
*« fered moſt groſly by ignorant or careleſs Tranſcribers, yet it has traced out the Reaſon of 


many Parts of our modern Practice, from the feodal Inflitutions and the primitive Conſtruction 


of our Courts, in a moſt clear and ingenious Manner.” 3 Black. Com. 272. in Notes, 
Cf) This is deſervedly eſteemed a moſt capital Book on the Subject. 
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5. I. H. P. C. 


Har. Hiſt, Ir. 

Hawk. . C. 

Halt's (L. C. J.) Life. 
How, Medul. 

Hume. 

Tuſtin, 

2 (5) Kel. | 

Lamb. F 


Cr. Law. 20 


* 5 A . BB R FE V TATION S. 


H. 


Sir Matibew Hale 5 H, e 83 Cie 
ronæ. Fol. 


Walter Harris's Hiſtory 
Ireland. Fol. Dublin. 1764. 


Mr. Serjeant (a) Harotinss Treatiſe of the 
Pleas of the Crown. Fol. 1762. 


The Life of the Right Honourable Sir John 
Holt, Knight, Lord Chief Juſtice of the 


Court of Kings Bencb. & vo. 1764. 


Doctor Howell s Medulla Hiſtoria e 
8vo. 1750. 


David Hume's Hiſtory of Enzland. 4to. 


*. 


J. 


moet Harris's Fuſtinian's Inſtitutions, 4to. 


K. 


William Kelyng' s Reports in Chanc. B. R. 


&c. in 4, 5, 6, 7, & 8 Geo. 2. Fol. 
1764. 


1. f 


Lambard's Archion, or a Commentary upon 
the high Courts of Juſtice in . 
8vo. 1 635. 


\, (a) This i is a good modern Writer on the Crown $ Lani the beſt we have except Hal. Pop. 
| (5) This Colletor ha hath the Hondur of being i in the Commiſſion of the Peace for the City 


and Liberty of Veſiminſter, and County of Midalgſer, and as he hath ' put his Name to the 
- Edition referred to, in order to diſtinguiſh. it from Lord Chief Juſtice Keling's Reports publiſhed | 


by Lord 16-667 ct _ {fee bis Lordihip's Life, 11 5+) I cite it, 2 K. 
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EBEN P 1L „ E D. 


Lettres, Memoires, & Negociations 
particulieres du Chevalier D' Eon, 
Miniſtre Plenipotentiare de France, 
aupres du Roi de la Grand Bre- 
tagne; avec M. M. les Ducs de 
Praſlin, de Nivernois, de Sainte-Foy, 
& Regnier de Guerchy, Ambaſſadeur 
extraordinaire, &c. &c. &c. 4to. 

" 189... . 

Ll. Pract. Reg. 


M. 


Macaul, Hiſt. Engl. 
7 Mod. 

8 Mod. 

10 Mod, 


1 
11 Mod. 


12 Mod, | 
Moſeley. 


Original of the Terms. 


P. 


Pieces autentiques pour ſervir ou Pro- 

ceſs criminel du Chevalier D'Eon 

contre le Comte de Guerchy. A Ber- 
in. 176g. 4to. Ka 8 


The Letters, Memoirs, and private 
Negociations of the Chevalier 
D' Eon, Miniſter plenepotentiary of 
France to the King of Great Bri- 
tain, with the Dukes of Praſiin and 
of Nivernois, Sainle- Hoy, and Reg- 
nier de Guerchy, Ambaſſador extra- 
ordinary, &c. &c. &c. 4to. 1764. 


John Lilly's practical Repiſter, or. a 
general Abridgment of the Law. 
Fol. 1733. 


Catharine Macaulays Hiſtory of Enge 


land. 4to. 1766. 


Thomas Farreſfleys modern Cates, Tem- 
pore Holt Ch. Juſt. B. R. 1757. 

Modern Caſes in Law and Equity, in 
8, 9, 10, 11 & 12 Geo. 2. | 

Robert Lucas's Caſes in Law and E- 


quity, Tempore Macclesfield Chanc. & 
Ch. Juſt. B. R. 


Report of Caſes, in 4, 5, 6, 7, & 8 


* 


Queen Anne: 

. 

Caſes in B. R. Tempore V. 3. 

William Moſeley's Report of Caſes in 
Chancery, Tempore King Chanc. Dub- 

lin. 1744. | 


Tempore Holt Ch. 


FF 
In Sir Henry Spelman's Engliſh and 


poſthumous Works, publiſhed b 
Bifhop Gibſon. Fol. 17 27. 


Authentic Memorials by Way of Ap- 
endix to the criminal Proſecution 
inſtituted by the Cheyalier D'Zon 
againſt Count de Guerchy, Printed 
at Berlin. 1705. Ato. iT 


ABBREVIATION S 


+ 


R. 


Read. Stat. Law. | Readings upon the Statute Law. 8vo. 

Report of the Proceedings in Er- A Report (a) of the Proceedings, parti- 
ror, between the Chamberlain of cularly on the Commiſſion in Error, 
London, and the Attornies at Law, in the Cauſe of Thomas Harriſon, 
touching the Right of the City to Eſquire, Chamberlain of the City 
oblige t oſs 3 who practice of London, Plaintiff, againſt John 
Conveyancing within the ſaid City, Alexander, Gentleman, an Attorney 

to be free of the Scrivener's Com- of the Court of King's Bench, De- 


pany. fendant. 4to. 1768. 

Ruſaw. Collect. Jobn Ruſhworth's hiſtorical Calle&ions. 
Fol. 1680, 

- | | | 8. | 

$40, 1 Les Reports de Sir Jobn Savile Che- 


valier, nadgairis Baron de VExche- 
quer, de divers ſpecial Caſes cybein 
en le Court de Common Bank, come 
 TExchequer, en le Temps de Royne 
| Elizabeth. 

| In Engliſh. 
The Reports of Sir John Savile, Knt. 
late one of the Barons of the Ex- 

chbegner, of many ſpecial Caſes, as 

well in the Court of Common Pleas, 


as.in the Exchequer, in the Time of | 


Queen Elizabeth, . © 


Seld. AAlͤrchdeacon Wilkings Engliſh Works of 
| | Jobn Selden, Eſq. Fol. 1726. 


Sid. on kl - Agernon s Sidney's Diſcourſes, concern- 


n ing Government. Fol. 1751. 


Smith Sir. T. bo, | 1 Sir Thomas Smith's Commonwelth of 


England, and Manner of Govern- 
ment thereof. 4to. 1389. 


Spelm. Glol. / | Henrici Spelmanni Gloſſarium archai- 


ologicum. Fol. 1687. 


(= In this Report the Jariſdiftion of the ſuperior and inferior Courts, the Privileges of he 
Attornies at Law therein; and alſo the Hiſtory and Validity of 2 are learnedly diſ- 
2 and fully aſcertained by the moſt eminent Lawyers in W:/tmin/ter-Hall, 8 
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P 
St. Tri. | A complete Collection of State Trials. 


| 10 Vol. Fol. 1762. | 
State Law. State Law: or the Doctrine of Libels 
diſcuſſed and examined. 8vo, 
T. 


An (a) Introduction to the Law, rela- 


Tri. at Ni. Pri. : to Te 
tive to Trials at Ni Prius. 4to. 


V. 
Vin. Abr. | Charles (b) Viner's Abridgment of Law 
| and Equity. 23 Vol. Fol. | 


When 10 Figure precedes a Book, if the Book conſiſts of more Volumes 
than one, the Reader is deſired to conſider the Omiſſiun as a Reference to 
the firſt Volume of the Work. 

Quotations not above ſpecified are conceived too obvious to need Explana- 
tion, and the References are in general to the common Editions of the Books ; 
or to Books which never came to a ſecond Impreſſion, 


(a) Doctor Blackfone (3 Black. Com. 367. Note a) ſays, © that Lord Chief Baron Gilbert. 
« excellent Treatiſe of Evidence hath lately been engrafted into this learned and uſeful Work.” 


I beg Leave to aſk the Doctor two Queſtions, on this very polite and very complimentary En- 


comium; for as we know (to uſe the Words of the facetious Devil upon two Sticks) of what 
baſe Metal the Coin [Compliments] is made, we have, cried down the Currency. 

Suppoſe I ſhould take the ſame Liberty of engrafting (as you call it) the whole of any one 
of your Peices into any Publication of mine, ſhould you not in ſuch Caſe be of Opinion, not 
as a Lawyer, but as an Author avithout any Fee to bias your Judgment, upon a mere Queſtion of 


Literary Property, notwithſtanding I was pleaſed to term it only engrafting, that I had really 


pirated, that I had in fact robbed you of your Property? 


Was the Author of a Law Book only to inſinuate ſuch a Thing as a Writ of Inguiry in Debt, 
ſhould you, Doctor, be of Opinion as a Lawyer, whether you had a Fee or not to bias your 


Judgment, that ſach Yori could legally be complimented with the Epithets learned and zſæful, or 


either and which of them; without maintaining, at the ſame Time, that Ignorance remained 


ſecure in the Robes of the Magiſtrate ? For in P. 263. you may read this able, this judicious 


Paſſage, ſaid to be wrote by a juridical Pen. - | | N 
Note; In a Writ of Inquiry before the Sheriff, on a Judgment by Default in an Action on 
%a promiſory Note, the Plaintiff muſt prove his Note the ſame, as if the Defendant had 
e pleaded Non Mumpſit; though in Debt on Bond and Judgment by Default it is otherwiſe.” 
(5) Though this voluminous Writer ſtudied the Law with indefatigable Induſtry all his Life- 
Time, yet he informs us himſelf, that he was by no Means ſucceſsful in his Practice, for he failed 
in the two only Law Suits he ever had, in both of which he was Defendant 5 you may find an 


Account of one of them, which was in Chancery, in 8 Yin. Abr. 198. pl. 39. and of the other, 
wehich was at Law, in 1 Jiu. Abr. 8. g. ; | | 5 | 
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INTRODUCTION. 


HERE (a) is no Virtue ſo truly great and God-like as Juſtice; 
molt of the other Virtues are the Virtues of created Beings, 
or accommodated to our Nature as we are Men. Juſtice is that which 
is practiſed by God himſelf, and to be practiſed in its Perfection by 
none but him. Omniſcience and Omnipotence are requiſite for the 
full Exertion of it. The one to diſcover every Degree of Upright- 
neſs or Iniquity in Thoughts, Words and Actions: the other, to 
meaſure out and impart ſuitable Rewards and Puniſhments.  _ 
As to be perfectly juſt is an Attribute in the divine Nature, to be 
ſo to the utmoſt of our Abilities is the Glory of a Man. Such an 
one, who has the public Adminiſtration in his Hands, acts like the 
Repreſentative of his Maker, in recompencing the virtuous, and pu- 
niſhing the Offenders. By the extirpating of a Criminal, he averts 
the judgments of Heaven, when ready to fall upon an impious 
People; or as my Friend Cato expreſſes it, much better in a Senti- 
ment conformable to his Character, 540 | 
When by juſt Vengeance impious Mortals periſh, 
The Gods behold their Puniſhment with Pleaſure, 
And lay th' uplifted Thunderbolt aſide. 


When a Nation once loſes its Regard to Juſtice ; when they do 
not look upon it as ſomething venerable, holy, and inviolable ; when - 
any of them dare preſume to leſſen, affront or terrify thoſe who 
have the Diſtribution of it in their Hands ; when a Judge is capable 
of being influenced by any thing but Law, or a Cauſe may be re- 
commended by any thing that is foreign to its own Merits, we may 
venture to pronounce that ſuch a Nation is haſtening to its Ruin. 


/ 


() 4 44. 134. 5 Bd 
| b T always 
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INTRODUCTION: 


I always rejoice. when 1 ſee a Tribunal filled with a Man of an 
upright and inflexible Temper, who in the Execution of hi Coun- 
try's Laws can overcome all private Fear, Reſentment, Solicitation, 
and even Pity itſelf. Whatever Paſſion enters into a Sentence or 
Deciſion, ſo far will there be in it a Tincture of Injuſtice. In ſhort, 
Tuſtice diſcards Party, Friendſhip, Kindred, and is therefore always 
repreſented as (a) blind, that we may ſuppoſe her Thoughts are 
wholly intent on the Equity of a Cauſe, without being diverted or 
prejudiced by Objects foreign to it. 

Judges (5) ought to remember, that their Office is Jus dicere, and 
not Jus dare; to interpret, not give Law. Elſe will it be like the 
Authority claimed by the Church of Rome ; which, under the Pre- 
text of Expoſition of Scripture, doth not tick to add and alter; and 
to pronounce that which they do not find; and by Shew of Anti- 
quity to introduce Novelty. Judges ought to be more learned than 
witty ; more reverend than plauſible ; and more adviſed than con- 
fident. Above all Things, Integrity is their Portion and proper 
Virtue :- © curſed,” faith (c) the Law, be he that removeth his 
1 Neighbour's Land-Mark.” The Miſlayer of a mete Stone is to 
blame: but it is the unjuſt Fudge that is the capital Remover of 
Land-Marks, when he defineth amiſs of Lands and Property: one 
foul Sentence doth more Hurt than many foul Examples. For theſe 


do but corrupt the Stream: the other corrupteth the Fountain. 80 


ſaith (d) Solomon; Fons turbatus, & Vena corrupta, eſt juſtus cadens in 
Cauſd ſud coram Adverſario. The Office of Judges may have Refe- 
rence unto the Parties that ſue; unto the Advocates that plead; unto 
the Clerks and Miniſters of Juſtice underneath them; and to the 
Sovereign or State above them. 

Firſt, for the Cauſes or Parties that ſue. There be, ſaith (e) the 
Scripture, that“ turn Judgment into Wormwood ;” and ſurely there 


be alſo that turn it into Vinegar : for Injuſtice maketh it bitter, and 


Delays make it ſour. The principal Duty of a Judge is to ſuppreſs 
Force and Fraud ; whereof Force is the more pernicious when it is 


open; and F raud when it is cloſe and diſguiſed, . Add thereto con- 


(a) Jodge Dodderidge was commonly called the ſlee ing Judge, becauſe he would fit on the 
Bench with his Eyes hut, which was only a Pofure of Attention, to ſequeſter his Sight from 
15 Objects, the better to liſten to what was alledged and proved. Ful. Worth, 8 


5 Lord Bac. 520. No. EVI. 

(e) Deuterenomy xxvii. 17. by n | 

(4) Prov, xxv. 26. | | dab 

- {e) Anos v. 7. 7 1 5 
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IN T RO DUE TI ON. 
tentious Suits, which ought to be ſpewed out as the Surfeit of 
Courts. A Judge ought to prepare his Way to a Juſt Sentence, as 
God uſeth to prepare his Way, by raifing Valleys and taking down 
Hills: ſo when there appeareth on either Side an high Hand, violent 
Proſecution, cunning Advantages taken, Combination, Power, great 
Counſel, then is the Virtue of a Judge ſeen, to make Inequality 
equal ; that he may plant his Judgment as upon an even Ground. 
ut fortiter emungit, elicit Sanguinem ; and where the Wine-Preſs is 
hard wrought, it yields a harſh Wine that taſtes of the Grape Stone. 


Judges muſt beware of hard Conſtructions and ſtrained Inferences ; 


for there is no worſe Torture than the Torture of Laws : eſpecially 
in Caſe of Laws penal they ought to have Care, that that which was 
meant for Terror be not turned into Rigour; and that they bring 


not upon the People that Shower whereof the Scripture (a) ſpeaketh, 


pluet ſuper eos Laqueos; for penal Laws preſſed, are a Shower of 
Snares upon the People. Therefore let penal Laws, if they have 
been Sleepers of long, or if they be grown unfit for the preſent 
Time, be by wiſe Judges confined in the Execution; (5) Fudicis 
Officium eſt, ut Res, ita Tempora Rerum querere. In Cauſes of Life 
and Death, Judges ought, as far as the Law permitteth, in Juſtice 


to remember Mercy; and to caſt a ſevere Eye upon the Example, 


but a merciful Eye upon the Perſon. 

Secondly, for the Advocates and Counſel that plead : Patience and 
Gravity of hearing is an eſſential Part of Juſtice ; and an over-ſpeaking 
Judge is no well- tuned Cymbal. If is no Grace to a Fudge, firſt to 


find that which he might have heard in due Time from the Bar; or to ſhew 


Quickneſs of Conceit in cutting off Evidence or Counſel too ſhort; or to 
prevent Information by Queſtions though pertinent, The Parts of a 
Judge in hearing are four: to direct the Evidence; to moderate 
Length, Repetition, or Impertinency of Speech; to recapitulate, 
ſelect, and collate, the material Points of that which hath been ſaid; 
and to give the Rule or Sentence. Whoſoever is above theſe is too 
much; and proceedeth either of Glory and Willingneſs to ſpeak, or 
of Impatience to hear, or of Shortneſs of Memory, or of Want of 


a ſtayed and equal Attention. If is a ftrange Thing to ſee, that the 


Bolaneſs of Advocates ſhould prevail with Fudges ; whereas they ſhould 
imitate God, in whole Seat they fit : who repreſſeth the preſump- 
tuous, and giveth Grace to the modeſt. But it is more flrange, that 


14 e , 
(5) Ovid's Triſt, Lib. I. Eleg. I. 37. 38. 


— 


INTRODUCTI O N. 
Judges ſhould have noted Favourites ; which cannot but cauſe Multipli- 


cation of Fees and Suſpicion of By-Ways. There is due from the 


Judge to the Advocate fome Commendation and Gracing where Cauſes 
are well handled, and fazrly pleaded ; eſpecially towards the Side 
which obtaineth not; for that upholds in the Client the Reputation 
of his Counſel, and beats down in him the Conceit of his Caufe. 
There is likewiſe due to the Public a civil Reprehenfion of . Advo- 


cates, where there appeareth cunning Counſel, groſs Neglect, flight 
Information, indiſcreet preſſing, or an over-bold Defence. And let not 
the Counſel at the Bar chop with the Fudge, or wind himſelf into the 


handling of the Cauſe anew, after the Fudge hath declared his Sentence: 


"but on the other Side, let not the Fudge meet the Cauſe half Way; nor 
give Occaſion to the Party to ſay, his Counſel or Proofs were not heard. 


Thirdly, for that that concerns Clerks and Miniſters. The Place 
of Juſtice is an hallowed Place; and therefore not only the Bench, 
but the Foot-Place, and Precincts, and Purpriſe thereof, ought to 
be preſerved without Scandal and Corruption. For certainly Grapes, 
as the Scripture (a) ſaith, will not be gathered of Thorns or 
Thiſtles: neither can Juſlice yield her Fruit with Sweetneſs, amongſt 
the Briers and Brambles of catching and polling Clerks and Mi- 
niſters. The Attendance of Courts is ſubject to four bad Inſtru- 
ments. Firſt, certain Perſons that are Sowers of Suits ; which make 


the Court ſwell, and the Country pine. The ſecond Sort is of thoſe 
that engage Courts in Quarrels of Juriſdiction, and are not truly 


Amici Curiæ, but Paraſiti Curie, in puffing a Court up beyond her 
Bounds, for their own Scraps and Advantage. The third Sort is of 
thoſe that may be accounted the left Hands of Courts; Perſons that 
are full of nimble and ſiniſter Tricks and Shifts, whereby they per- 
vert the plain and direct Courſes of Courts, and bring Fuſlice into 
oblique Lines and Labyrinths. And the fourth is, the Poller and 


Exacter of Fees; which juſtifies the common Reſemblance of the 
Courts of Juſtice to the Buſh, whereunto while the Sheep flies for 


Defence in Weather, he is ſute to loſe Part of his Fleece. On the 
other Side, an ancient Clerk, /elful in Precedents, wary in preceed- 
ing, and underſtanding in the Buſineſs of the Court, is an excellent 
Finger of a Court, and doth many Times point the Way to the 
Fudge himſelf. 8 8 | 3 
Fourthly, for that which may concern the Sovereign and State. 
Judges ought above all to remember the Concluſion of the Roman 


| {a) Marth. vii. 16. 
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twelve Tables; Salus Populi ſuprema Lex; and to know that Laws, 
except they be in order to that End, are but Things captious, and 
Oracles not well inſpired. 


The (a) Oath of a Judge. 


The Judge ſwears, that well and lawfully he will ſerve our Lord 
the King and his People in the Office of Juſtice, and that lawfully he 


will counſel the King in his Buſineſs, and that he will not counſel 


nor aſſent to any Thiog which may turn the King in Damage or Diſ- 
heriſon by any Manner, Way or Color: and that he will not know 


the Damage or Diſheriſon of the King, whereof he will not cauſe 


him to be warned by himſelf, or by other; and that he will do equal 
Law, and Execution of Right to all his Subjects, rich and poor, 
without having Regard to any Perſon. And that he will not take by 
himſelf, or by other, privily nor apertly, (5) Gift nor Reward of 
Gold nor Silver, nor of any other Thing which may turn to his 
Profit, unleſs it be Meat or Drink, and that of ſmall Value, of any 
Man who ſhall have any Plea or Proceſs hanging before him, as lon 

as the ſame Proceſs ſhall be ſo hanging, nor after for the ſame Cauſe. 
And that he wil take no Fee, as long as he ſhall be Juſtice, nor 
Robes of any Man great or ſmall, but of the King himſelf. And 
that he will give none Advice or Counſel to no (c) Man great or 
ſmall, in no Caſe where the King is Party. And in Caſe that any 
of what Eſtate or Condition they be, come before him in his Seſ- 
ſions with (d) Force and Arms, or otherwiſe againſt the Peace, or 
againſt the Form of the Statute thereof made, to diſturb Execution 
of the common Law, or to menace the People that they -may not 


purſue the Law, that he will cauſe their Bodies to be arreſted and 


(a) Stat. 18 Ed. 3. St. 4. | | 
() A Gentleman had ſent L. C. Baron Hale a Buck for his Table, who had a Trial at the 
Aſſizes; and ſo religiouſly did his Lordſhip obſerve this Part of his Oath, that when he heard 
the Gentleman's Name, he aſked if he was not the ſame Perſon that had ſent him Veniſon ; and 
finding he was the ſame, he told him, he could not ſuffer the Trial to go on till he had paid 


him for his Buck; to which the Gentleman anſwered, that he never ſold his Veniſon, and that 


he had done nothing to him, which he did not do to every Judge that had gone that Circuit, 


which was confirmed by ſeveral Gentlemen preſent : but all would not do, for the Lord Chief 


Baron had learned from Solomon, that a Gift perwerteth the, Ways of Judgment, and therefore he 
would not ſuffer the Trial to go on, till he had paid for the Preſent ; upon which the Gentleman 


withdrew the Record; and at Saliſbury the Dean and Chapter having, according to Cuſtom, 


preſented him with fix Sugar Loaves in his Circuit, he made his Servants pay for the Sugar be- 
fore he would try their Cauſe. Burn. Life of Hale. 62, 63. : 

(e) Not even to a French Ambaſſador, 2 | 

(4) See Stat. 2 Edw, 3. c. 3. | 
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To AER OODUCTITIO NN. 
put into (a) Priſon ; and in Caſe they ſhall be ſuch that he cannot 
arreſt them, that he will certify the King of their Names, and of 
their Miſpriſion haſtily, ſo that he may thereof ordain a convenable 
Remedy. And that he will not himſelf, nor by other, privily nor 
apertly, maintain any Plea or Quarrel hanging in the King's Court, 
or elſewhere in the Country. And that he will deny to no Man 
common Right by the King's (5) Letters, nor none other Man's, nor 
for none other Cauſe ; and in Caſe any Letters come to him contrary 
to Law, that he will do nothing by ſuch Letters, but certify the King 
thereof, and proceed to execute the Law, notwithſtanding the ſaid 


Letters (c)? And that he will do and procure the Profit of the King 


(a) The Impriſonment of Henry Prince of Vales ſeems no improper Comment on this Part 
of the Oath ; Antiquaries, Lawyers and Hiſtorians have all given us an Account of this Tran- 
ſaction, which appears to have been thus. This Prince keeping ill Company, and led by ill 
Counſel, aſſaulted (ſome ſay ſtruck) Gaſcoigne Chief Juſtice, fitting in the Kirg's Bench, for 
that the Prince endeavouring with ſtrong Hand to reſcue a Priſoner, one of his unthiefty Minions 
indicted and arraigned at the King's Bench Bar for Felony, was prevented of his Purpoſe by the 


Perſuaſion and Commandment of the Chief Juſtice ; for which Attempt the Chief Juſtice com- 


mitted the Prince to the King's. Bench, whereof ſome of his Followers inſtantly complained to 
the King his Father, who informing himſelf of the true State of the Caſe, gave God Thanks 
that he had given him a Judge who dared to adminifter, and a Son who ſubmitted to obey, Ju- 


ſtice. 3 Inſt, 225. 2 Gig. Camd. Brit. 868. 869. Ful. Worth. Yorkſh. 199. 5 Cap. Shakeſp. 
Hen. IV. zd Part, Act V. Sc. 2. How, Medul. Hiſt. Angl. 110. H. H. P. C. 128. Crompt. on 


Courts. 79. Bar. Ark. Law Tracts. 89. go. 


Sir Henry Spelman calls our Judge, Gaſcoigne of Roman Fortitude,” for this Commitment. 
Spelm. Gloſſ. 342. This is that Prince, who abandoning his former Company and Counſel, and 
following the Advice of grave, wiſe and expert Men, whom he made Choice of to be of his 


Counſel, became that victorious and virtuous King Henry the Fifth, who was proſperous in all 
he took in Hand, at Home and Abroad. 3 Inſt, 225. | 


( Though England ought never to forget the happy Reign of Queen Elizabeth, yet it mult 


be acknowledged, that ſhe as well as others had her Failings. She was full of Love to the 


People, juſt in her Nature, ſincere in her Intentions; but could not ſo perfectly diſcover the 
Snares that were laid for her, or reſiſt the Importunity of the Perſons ſhe moſt truſted, as not 
ſometimes to be brought to attempt Things againſt Law. She and her Counſellors preſſed the 
Judges very hardly to obey the Patent under her Great Seal, in the Caſe of Cavendiſh, [ Anders. 
Rep. 155.] but they anſwered, * That both ſhe and they had taken an Oath to keep the Law ; 


„and if they ſhould obey her Commands, the Law would not warrant them, &c.” And beſides 
the Offence againſt God, their Country, and the Commonwealth, they alledged the Example of 


Emp/jen and Dudley, whereby,“ they ſaid, „they were deterred from obeying her illegal 
« Commands.” They who had ſworn to keep the Law notwithſtanding the King's Writs, knew 


that the Law depended not upon his Will; and the ſame Oath that obliged them not to regard 
any Command they ſhould receive from him, ſhewed that they were not to expect Indemnity by 


it. Sid. on Gov 355. Chap. 3. Sect. 22. and we may add Warram's Caſe of Eafts+ Term. 1587. 
29 El. in the King's Bench. Warram prayed an Allowance of a Protection, which was deli- 


vefed into Court by Serjeant Fenner, and run thus: © That we (Queen Elizabeth) have taken 


«« under our Protection, by Virtue of our royal Prerogative, the Body, Lands and Goods of 


« Warram, and aue forbid any Inquiry to be made, or our Prerogative to be argued;” and Wrey 


C. J. was of Opinion, that the Protection was not allowable, and though he would not ſuffer the 


\ Prerogative to be argued, yet as a Judge he would confider of it; and he was of Opinion, that 
2 Prerogative tending highly to the Prejudice of the Subject was not allowable 5 to which all, viz. 
I ros, Clenche and Shute agreed, and the Prerogative was not allowed, Mo, Rep.'239. pl. 374. 


(e) Stat. 20 Edw. 3. c. 1. Lord Cele ſays, that this is no Act of Parliament. z Inſt. 146. He 
hs | : an 
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and of his Crown with all Things; where he may reaſonably do the 


ſame. And in Caſe the Judge be from henceforth found in Default 
in any of the Points aforeſaid, he ſhall be at the King's (a) Will of 
Body, Lands and Goods, thereof to be done as ſhall pleaſe him, as 
God the Judge help and all Saints.” | 

If the Judges are therefore to act according to a ſet Rule, from 
which they may not depart, what Command ſoever they receive, 
they do not act by a Power from the King, but by one that is above 


both the Law and the King. This is commonly confeſſed; and 


though ſome Judges have been found in ſeveral Ages, who, in Hopes 
of Reward and Preferment, have made little Account of their Oath, 
yet the Succeſs that many of them had, may reaſonably deter others 
from following their Example ; and if there are not more Inſtances in 
this Kind, no better Reaſon can be given, than that (6) Nations do 
frequently fail, by being too remiſs in aſſerting their own Rights, or 
puniſhing Offenders, and hardly ever err on the ſeverer Side. 
However, the (c) Law hath been ſo often, and ſo ſeverely ex- 
ecuted, that it concerns all Judges to be on their Guard ; and the 


Caſes of Tre/ilian, Empſon, Dudley, and others, ſhew, that neither the 


King's preceding Command, nor ſubſequent Pardon, could preſerve 
them from the Puniſhment they deſerved, All Men knew, that what 


they did was agreeable to the King's Pleaſure; for T; reſilian advanced 


the Prerogative of Edward the Second, and Empſon brought great 
Treaſures into the Coffers of Henry the Seventh. Nevertheleſs, they 
were charged with Treaſon for ſubverting the Laws of the Land, and 


executed as Traitors. 


The Names of the preſent Judges of England. 


The Right Honourable Jilliom Lord (d) Mansfield, Lord Chief Ju- 


ſtice of the Court of King's Bench. 


(a) Lord Coke ſays, that by theſe Words of the Oath, [to be at the King's Will for Body, 
&c.] the Judgment (quod Juſpendatur) cannot be warranted; for thoſe Words cannot be ex- 
tended to Loſs of Life; but only to Impriſonment, &c. viz. Loſs of Liberty, &c. 3 Inſt. 146. 
| (5)- Sid. on Govern. 370. Chap. 3. Se. 26. Jure igitur plectimur; niſi enim multorum in- 
punita Scelera tuliſſemus, nunquam ad unum tanta perveniſſet Licentia. Cic. 

(e) Sid. on Govern. 355. Chap. 3. Sect. 22. See id. 370. Chap. 3. Sect. 26. 

(4) See Pieces autentiques pour ſervir au Proces criminel intents, au Tribunal du Roi 
„d' Angleterre, par le Chevalier D'Zon de Beaumont, Miniſtre plenipotentionaire de France, 
contre Claude Lewis Francois Regnier, Comte de Guerchy, Ambaſſadeur extraordinaire ce 


France, aupres de ſa Majeſte Britannigue. Le Trone a-t-il #t# pour vous afſocie & PIniquits ? 


Don, gue vous ſer ve de  Autorit# que vous à ttt confert, pour exercer des Injuſtices A Berlin, 
« Chez Pierre Burdeaux 17965.” | | i 
Sir 


1 : 


NT ROD UCTION, 
3 Sir Jaſepbh Yates, Knight, ſecond Judge. 


Sir Richard (a) Aſbton, Knight, third Judge. 
Edward Willes, Eſquire, puiſne Judge. 


The Right Honourable Sir John Eardley Wilmot, Knight, Lord Chief b 5 
Juſtice of the Court of Common Pleas. 5 

Sir Edward Clive, Knight, ſecond Judge. | No 

Sir Henry Bathurſt, Knight, third Tak e. 9 

Sir Henry (a) Gould, Knight, puiſne . 


The Right Honourable Sir Thomas (a) Parker, Knight, Lord Chief 
| Baron of the Court of Exchequer. 
Sir Sidney Stafford (b) Smythe, Knight, ſecond Baron. 
Sir Richard Adams, Knight, third Baron. 
Sir George Perrott, Knight, puiſne Baron. 


« God (c) is heartily to be prayed unto, that thoſe . occupy 
« the Place of Juſtice may ſo behave themſelves, as it may appear, 
% that they do not exerciſe the Judgments of Man, but of God 
« himſelf, the Chief Juſtice of the World: for ſo ſhall the Good be 
- « ſuccoured, and the Evil ſuppreſſed, fo ſhall the Judges themſelves 


&« be well acquitted, ſo ſhall his Majeſty be duly ſerved, and God 
« himſelf * aright,” 


(a) See the Trial of Samuel Gillam, Eſquire, one of his Majeſty's. Juſtices of the Peace, for 
the County of Surry, at the Old Bailey, on Monday the 11th of July 1768, for a ſuppoſed 
Murder committed in Purſuance of his Orders, at the Maſacre in St. George's Fields, on T uz/day 
the 10th Day of May 1768. 
= (4) See the Trial of Donald Maclane, at Guildford Aﬀizes, on Monday the eighth Day of 
Auguft 1758, for the /uppe/ed Murder of Villiam Allen the younger, at the n! in St. 
SGScorge, Fields, on Tuęſday the tenth Day of May 1768, 
(e) Lamb. Arch, 278, 
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Callis (d) (Admiral) P. 34. 


Diggs (6). P. 26. | 


N A MES of CASES 


Cited, remarked on, approved, or cenſured in the 
Courſe of this Work, with Notes explaining the Nature 
of them. t e 1 


. A Dowling (5). P. g. 
- ALMON (a). P. 36. | ; . 
 Aſvley (b). (Serjeant at Law) Erſcine (d) (Admiral) P. 34. 
VV! | | # 
: ? B. 
Browne (Doctor) (c). P. 32. 
Byng (d) nn . . 


Frankland (d) (Admiral) P. 34. 
H , 


Hamer (d) (Admiral) P. 34. 
Hamilton (d) (Admiral) P: 34. 


| | _- Hanway (d) (Admiral) P. 34. 
Catford (d) (Admiral) P. 34. Harper (b). P. 26. 
Colby (d) (Admiral) P. 34. Harriſon (Y. P. 26. 
J - he | Hengham's (1) (L. C. J. B. R.) P. 54. 


D' Eon (H. P. 20. Hingate (i). P. 26. 


5 (a) Attachment prefſed for, but not ranted,, for ( therefore, we preſume) 'a *ppoſed Libel on 
0 


a Chief Magiſtrate, and for a /uppo/ed Intimation, that he might be impeached for his Behaviour 
as a Juoge, See Letter to Mr. Almon from the Father of Candor. P. 128. firſt Edit. "47 A 
(5) Not attached for accuſing Lord Keeper Coventry of Injuſtice, Bribery, and Corruption. 

(e) Not attached, but informed againſt in the Queen Bench, for libelling the ſupreme Ma- 
giſtrate (Lord Keeper Cowper) of the Kingdom. | 

(4) No Attachment, no Information, no Indictment but only a Cenſure paſſed on him, and 
a Submiſſion required for libelling the late Lord Chief Juſtice Villes. | 

His Arguments to ſhew that the Publication of his © Leztres,” &c. concerning the French 
Ambaſſador de Guerchy, were not libellous in the Opinions of the Engl; Lawyers, and] Writers 
on the Crown Law, concerning Libels. | | 


% For publiſhing a Libel on the Proceedings of the Court of King's Bench, on a Trial, not 


fer only /elling the mere Trial, 


% Not arrached, but indicted for accuſing a Judge of High Treaſon, 
%% Fined for altering a Record, | CERT. 
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NAMES Ef CASES 


J. Norton (c). P. 26. 
Teffs (a). 2 26. a 2 F O. 
n | Orme (i (Admiral). P. 34. 
Laton () (Admiral). P. 34. P. 
Lee (c). P. 26. | Parkins (&k) Sir William. 49. in Note. 


Legge (b) (Admiral) P. 34. 
Libellis de famoſis (d). P. 15. 


Pittman (b) (Admiral) P. 24. 
R 
Lilburn (e). P. 27. 86. 
— 5 M my 


Rentone (I) (Admiral) P. 34. 


May (c). P. 26. e Smith (c). P. 26. 
Mayer (H. P. g. Smollet () (Doctor) P. g. Note (63. 
Mayne (b) (Admiral) P. 34. Spragge (1) (Admiral) P. 34. 
Middleton ( (Doctor). 9. Note (8). . 
Molloy (6) (Admiral) P. 34. Wilkie (o). P. 36. 

N. Minſton (c). P. 26. 
Northampton John de (i). P. 15. | 


(a) For accuſing L. C. J. Coke of Treaſon and Perjury as a Judge, radicted, not attached. 

) No Attachment, no Information, no Indidment, but only a Cenſare paſſed on him, and a 
Sabmiſſion required for libelling the late L. C. J. Wlles. _ | N 

(e) Not attached for accuſing Lord Keeper Coventry of Injuſtice, Bribery and Corruption. 

(4) The Reſolutions of the Star-Chanber Judges in this Caſe, concerning Eibels, refuted. 

(e) His Sentence for. a Contempt of the Court of Star- Chamber in refuſing to take an Oath 
to anſwer Interrogatories on a Contempt, reverſed, as illegal, by Parliament 5 

For publiſhing, a Libel on the Proceedings of the Court of King's Bench, on a Trial, not 
for only ſelling the mere Trial. | ke the 

(5) The Printer as well as the neal Publiſher were excuſed, on the Doctor his confeſſing himſelf 
the Author of the Libel, which was deemed a moſt honourable Aion, | 

(5) This Perſon was an Attorney of the Court of King's Bench, and the Proſecution. was fo 
charging all the Judges of that Court with Breach of their Duty, in their judicial Offices; the 


Proceedings, however, were not by Attachment, but it muſt be recollected that they were 


ſo lang ago as the Reign of King Zdward the Third. 
(4) Inftance of Lord Ch. Juſtice Halt's Strifineſs in adhering to the Law. 


) A mere Cenfare and Submiſſion, neither Attachment, Information, or even Indictmunt, for 
libelling the late L. C. J. Willes. 5 wo 


(o) Net 2 though Attachment granted, for cenſuring the Opinion of the Court of 


Common P 


» (delivered by L. C. J. Pratt, now Lord Chanc. Camden] on their diſcharging 


| John Wilkei, Eſquire, from the Tower. Ty 
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ACTS of PARLIAMENT 


3 Edw. c. 34. P. 39. 


tabled in chronolo gical Order. 


Henry the Third, 9355 Henry the Fourth. 
9 Hen. 3. c. 14. P. 55. 13 Hen. 4. c. 7. P. 80. 


c. 29. P. 84. 93. | 
Henry the Fifth, 
Edward the Firſt, | * 
| 9 Hen. 5. c. 4. P. 57. 


Henry the Sixth. 
Edward the Third. 4 Hen. 6. c. g. P. 57. 
5 8 Hen. 6. c. 12. P. 57. 
2 Edw. g. c. g. Introduction. e, 16. ot. 
5 Edw. 3. c. 9. P. 93. 


14 Edw. 3. c. 6. P. 55. 56. Henry the Seventh. 


x8 Edw. 3. St. 4. Introduction. | | 
20 Edw. 3. c. 1. Introduction. 3 Hen. 7. c. 1. P. 74. 75. 76. 81. 82. 


25 Edw. 3. St. 5. c. 4. P. 93. 83. 93+ 


28 Edw. 3. c. 3. P. 93. 11 Hen. 7. eg. P. 84. 85. 
36 Edw. 3 c. 15. P. 93. 

41 Edw. 3. P. 74. Hen the Eigbib. 

42 Edw. 3. c. 3. P. 9. 3 

| Fx 21 Hen. 8. c. 20. P. 81. 94. 

Richard the Second, _ 33 Hen. 8. c. 1. P. 80. _ 


2 Rich. 2. St. 1. c. 5. P. 29. 80 Philip and Mary: 
8 Rich. 2. c. 4. P. 51. 66. 67, 


12 Rich. 2. c. 11. P. 39. 80. 4 & 5 P. & M. c. 8. P. 80. 


69 Zlizabetb. 


— 


* 


r 


——— 


— 


72 


' £ 
0 9.9 
A C T 8 of ; 
T's z 
"== & - - 5 - - 2 * 
. 
- - : 1 
. ; 1 
; 4 2 | 3 
Elizabeth} Anne, 
b 4 12 * L . PPP / ns wile 4. 4 SS We oe S ws. ot pcs 4 2 
„ * — — „ K 89 9 PREY E N 
4 . 0 „ * + es ĩ „ „„ — — — 3 > - S —_— — 24 „««%%%hẽ7 .. 1 . 
7 W ap S » - a 
El C. 10. 0 1 f : 
0 - 0 . . O N. C. 19. 0 4 I, 
. 0 1 
I4. id. id. f 
id id org 
9 
2 „ C. 4. Id, 1d. Ge e the Fir * 
Charles the Firſt. 5 | 
RS 2 aries Hs | 
« PF: " bg . *; * 1 * * . © 0 Ll * * 2 1 
gf - AL 4 : y \ f ; . 1 n 9 ' 
. > £9 ' 3 K | \ 4 : ö as = 7 5 * , 7 » 2 ww. * £ '3 i - — N 
7 2 — , oe f 3 5 7 i : 7 9 * 6 " 
4 . J x - 1 FE. GG 4 4 1 ' n 5 * & 3 
— , EIT ; 1 „ 
5 „ oY P 5 
. P. 92. George the Third, 4 
+ 
| | * 
F 
am an . 16. 8. e. 29, P. 66. 
* 
- g 4 F a - a 4 , 
_ >," : 
< & M. Seſ. 2. c. 2. P. 8g. 
| * 
LY 
g 5 
97 
. 1 
3 * — " _ 4 L 
4 . # ©£ 3 1 ” * * * 0 y 1 
1 * * — 7 b , ” * % 72 1 "of 
* 1 7 
= - = 
* d 
7 8 * # . : 1 0 7 Eq) 
4 . * - o A , 5 
. 7 Jer 2 : 
; { e 3 185 . 
4 » - 5 53 4 i 3 vw . 4 
- * - * * 8 Ny . * 
” » > 4 19 * v4 
& WV 4 p 6 wa + + "4 9 > 
* — - 
* 5 * 0 * 
* 4 * 
— 8 = * & # » . ad 
* 4 3 
* P 1 E * L f 7 
: . f © _ 4 9 * \ £ x 
* „ — a % 47 
» 7 
* » pa 
o 2 
« o « * 4 425 
: | 1. 
* 4 . 5 ; % 7 
' * A y f -” 9 : 
o — \ - 4 6 \ » o , | 
g *. 2 1 2 * * 2 * an #- 3 9 « W & © * 53 , 
1 Ls p 5 7 45 p 
— 4 
2 * > s * « 'Y 5 > wet 
* __ 8 E f * 0 2 7 4 ? 
* h 7 
* * * 1 * 4 5 7 ; { 4 i * c — 
* _ 2 2 * - 3 5 23 . 5 # 7 } . 
4 * 
* E . * 
by 7 - 7 * R 
. * * * 
; 1 « . * n 8 : 
l 8 '” 
* 5 = * Y N 1 5 4 FL 
- 
5 F — p * * . 
+ 3 : 4 * 4 - 
* 1 * © Al - r3 + # Py 4 
— — " * 6 . o 
* - FI LG — * 2 
* 1 ; » 
t1 1 ö 4 * 2 Þ x 
. # ® I « * @ #4 1 o 112. 1 1 14 
3 1 F 4 644 Aa 4 5 £ p ; 
$7 k 
* E 9 
% ; 4 
»* # * e 
* 7 - * a. _ 0 g a 
LAS ow : f 0 - 
+ » w + * * * x 
* * 1 
p p } 5 p 2 
* * * _ * * 0 
* pe N ” 
o „ 4 
= 4 
. ! * T 
* - 5 Ca * . * 
* = 1 
gf ” . Ss * .z " * 4 . 5 A * "= i — 3 * $ 18 7 4 
125 . , + 5 * BS. 8 an mn - * 
1 : +4 , þ — f * Kt 7 
S 7 kk & 7 4 - 4 4 4 0 3 27 "% Wi 4 e N A 
* 1 * 8 2 4 45 j 5 11 * 
4 4 , * — * 
I „ 8 * 5 
B's 4 i f1 
on | | 
o * 1 . x 1 4 T S 
* 4 k 4 4 
« * _ 4 4 — 5 , FT : * 0 
* : f 
1 k 1 © 3 * - * S w * at . => 2 8 * 
£ # fy 
— % * 
5 „ - "- 
* / 
. 
* 
- 
* 7 £ 
9 — v 
— N - 
4 _— 
- * - - 
1 9 - * 
3 R 4 — 5 # 8 
o Y 8 5 
. * - 2 - 
| Os $.. N ? 1 ww. * W 
% q þ ” 79 + . 2 1 ry * "7 . 2 2 0 * 4 t - i ; = 3 1 2 * — 
4 1 2 2 1 * 1 LL 4 1 A * 2 1 Pg 2 23 4 435 2 * 


0 0 rr 


ATTACHMENTS of CONTEMPT. 


HE Nature of Contempts. Page 5 

In what Caſe, and againſt whom Attachments of Contempt have 

been granted. — — 6 

The Proceedings on ſuch Attachments. — 10 


A Reflection on one ſingle Judge, is not a Reflection on the whole Court. 13 


| Precedents, with Remarks. — BY 


See them more particularly in “ Names of Caſes.” 
The Writings of L. C. J. Hale, and Mr. Serjeant Hawkins examined. 38 
The mere Sellers of Libels never held liable to an Attachment of Contempt. 38 


Lord Bacon's, Selden's, and Mr. J. Barrington's . on the 
Stat. de Scan. Mag. 39 


In all Caſes of Libels, the Trial by 75 Jury neceſſary, 22 A be done the 
Party. — 


ä 40 
Te Caſe of a Bookſeller under a 8 for good 3 attached 


far a Libel, particularly conſidered. — 41 
Inſtance that there muſt be a Failure of Fuſtice, under the Proceedings 
on an Attachment, for Want of the Intervention of a Fury, 43 


The ALTERATION of RECORDS. 


The Spirit of the common Law in not authorizing Judges to amend R e- 


"a — 49 
The legal and aſſumed Diſcretion of a Judge. 3 
The Origin of the Maxim, communis Error facit Jus. _ 51 
King Edward the Firſt's Ordinance concerning the Alteration of Records. 51 
Doctor Blackſtone's Commentaries, as to this Matter. 52 


Records cannot, either non or even legal y be leon by 
Judges at Chambers. 82 53 


The Difference, in Point of Law, of the E 2 * according to the 
Tenor, and fro the Purport following, in an Information for a Libel. 
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AN 


INOUIR V. &&. 


ſa Contempt is a Diſobedience to the Court, or an oppoſing 
or deſpiſing the Authority, Juſtice, or Dignity thereof; it 
commonly conſiſts in a Party's doing otherwiſe than he is en- 
joyned to do, or not doing what he is commanded or required by 
the Proceſs, Order, or Decree of the Court. ; 
Sometimes it ariſes by one or more, their oppoſing! or diſturbing 
the Execution or Service of the Proceſs of the Court, or uſing Force 
to the Party who ſerves it; ſometimes by uſing Words {+5} importing 
Scorn, Reproach, or Diminution of the Court, its Proceſs, Orders, 
— 1 or Miniſters, upon executing or ſerving ſuch Proceſs or 
rders. | 
It is alſo a Contempt to abuſe the Proceſs of the Court, by ,wil- 
fully doing any Wrong in executing it, or, making Uſe of it as an 
Handle to do Wrong; or to do any Thing under Color or Pretence 


4 Proceſs or Authority of the Court, without ſuch Proceſs or Au- 
10rity. . 


(a) Vin. Abr. 442. pl. 1. See Bac. Abr. 181. 

(5) Sera. 18 5. A Motion was made ſor an Attachment againſt the Defendant for ſpe king contemptuous 
Words of the Court, at the Time he was ſerved with a Writ of Privilege. But it appearing, 
that the Defendant only told the Plaintiff he would make him eat it, if be left it with him, the 
Court thooght that would hardly be enough, but yet made a Rule upon him to ſhew Cauſe. Judge 
Reynolds mentioned a much ſtronger Caſe than this, which was about two Vears ago, where a 
Defendant actually made a Bailiff eat a Writ, which he ſerved him with, and yet the Court would: 
not there grant an Attachment. Barnard. B. R. 56. See Stra. 444, 2 Stra. 1086. 

All 


6s ATTACHMENTS of CONTEMPT. 


All (2) Courts of Record have a Diſcretionary Power over their 
own Officers, and are to ſee that no Abuſes be committed by them, 
which may bring Diſgrace on the Courts themſelves; therefore if a 
Sheriff or other Officer, ſhall be (5) guilty of corrupt Practice 
in not ſerving a Writ, as if he refuie to do it unleſs paid an un- 
reaſonable Gratuity from the Plaintiff, or receive a Bribe from the 
Defendant, or give him Notice to remove his Perſon or Effects, in 
order to prevent the Service of any Writ; the Court which award- 
ed it may puniſh ſuch Offences, in ſuch Manner 2s ſhall ſeem propcr 
by Attachment. 

But if there be no palpable Corruption, nor extraordinary Circum- 
ſtances of wilful Negligence or Obſtinacy, the Judgment whereof is 
to be left to the Diſ-retion of the Court; it ſeems not uſual to pro- 
ceed in this Manner, but to leave the Party to his ordinary Remedy 
againſt the Sheriff, either by Action or by Rules to return the Writ, 
or by an Alias and Pluries, which if he have no Excuſe for not exe- 
cuting, an Attachment goes of Courſe. . 

Alſo Sheriffs and other Officers are liable to an Attachment for an 
oppreſſive or illegal Practice in the Execution of a Writ; as uſing 
needleſs (c) Force, Violence or Terror, treating Perſons under an Ar- 
relt (4) baſely and inhumanly, extorting Money from them, &c. or 
making an Arreſt without due Authority, as by Colour of a blank (e) 


Warrant, filled up without the Privity or ſubſequent Agreement of the 


Sheriff. | 
Alſo an Attachment is grantable for corrupt Practice, in not ex- 


ecuting a Writ effectually, as if a Sheriff having levied a Debt on an 


Execution // imbezzles the Money. 

Alſo an Attachment is grantable in Diſcretion for a falſe (g) Return 
to a Writ, but this is not (5) uſually done without ſome viſible Cor- 
ruption, or extraordinary Circumſtances of Malice, Hardſhip or Op- 
preſſion. 5 


Attornies (i) are liable to an (4) Attachment, and have been puniſſied 
in this Manner in numberleſs Inſtances; as for proſecuting or defend- 


(a) Bac. Abr. 181. : 
(5) 2 Hawk, P. C. 142. Chap. 22. SeR. 2. 
e) 2 Hawk. P. C. 143 ap. 22. 
4%) Hob. 62. pl. 62. id. 203. 264. 33 | | 
(e) Noy's Rep. 101. Mo. 770. pl. 1064. 2 Rol. Abr. 278. (H.) H. H. P. C. 457. 10 St. Tri. 478. 
But there may be ſome ſpecial Circumſtances which may induce the Court to excuſe it, as that the 
Practiſe was ſo, and that it was done to prevent the Party's having Notice of the Arreſt, 2 Haws. 
P. C. 143. Chap. 22. Sect. 3. but guere this Doctrine and ſee Steuenſos : Trial in 10 St, Tri. | 
n Hawk. P. C. 143. Chap. 22. SeR. 4. | 
(es) 2 Hawk. P. C. 143. Chap. 22. Sect. 85. | 
) Becauſe an Action on the Caſe lies againſt the Sheriff. Bac. Abr. 18 1. 
(i 2 Haul. P. C. 144. Chap. 22. Sect. 10. N 


(#) All Attachments iſſue from the Crown Office Side. Lil. Pract. Reg. 158. G: | 


- Py 


In what CASE granted. 7 


ing 4 Suit, without Directions from the Party; for baſe and unfair 
Dealings towards their Clients, in the way of Buſineſs; as for pro- 
tracting Suits by little Shifts, demanding Money for Buſineſs never 
done, detaining (a) their Clients Writings, or their Money recovered 
and received by them; for diſobeying (5) the Rules of Court, of which 
they have Notice either expreſsly or impliedly ; or for executing them 
(e) impropetly ; alſo for (4) forging a Writ, or any other Matter of 

Record, or but attempting to do it ; or for taking out a Capras, which 


has no Original to warrant it, or for receiving (e) Money of a Cli- 


ent for ſuing out an Original, and for the Fine due thereon to the 
King, where in Truth no Original was ſued out, nor any Fine. paid. 
to the King; or for endeavouring to impoſe on the Court, as by 
cauſing an Action to be brought againſt one in it, by Colluſion, with- 
out any juſt Ground, in order thereby to intitle the Party to the 
Privilege of the Court, and. afterwards, upon Examination of the 
Matter in Court, giving a falſe Account of it; or for giving / Di- 
rections to a Sheriff concerning what Perſons he ſhould return on a 
Panel; or for putting (g) to the Proceſs of the Court the Name of am 
Attorney without his Authority; or for (5) aſſigning for Error the 
Death of the Plaintiff in Ejectment; or for (i) ſerving Proceſs on 
Party attending his Cauſe. 55 

Alſo all other Officers of Courts of Record are in like Manner 
puniſhable for diſobeying (4) the Commands of ſuch Courts, or for” 


(a) It is an eſtabliſhed Rule of the Court of B. R. that wherever Deeds or Writings come to- 
an Attorney in the Way of his Buſineſs, to compel him to re-deliver them to the Perſon of whom 
ke received them; though he loſes them by Aceident, 2' Barnard. B. R. 203. for as he is entruſted; 
with them, the Court will compel him to execute the Truſt, he being ſubject to the Juſtice of 
the Court; and 'tis not material, whether he is an Attorney of this Court or not, if he practices 
therein, and the other Courts have the ſame Power over the Attornies of this Court, and they have 
gone ſo far as to compel a Counſel to deliver up Writings entruſted with them. 8 Mod. 340. 

rd Raym. 7 38. S. P. by Holt. Ch. Juſt, x2 Mod. 516. But the Court will ſeldom grant an At- 
tachment for the Detaĩner of ſuch Writings or Money, without fiſt making a Rule on the At- 
torney to deliver them to the Party, Bac. Abr. 192. Alſo it will juſtify an Attorney's detaining: 
ſuch Writings or Money for his Security, till he is paid all his juſt Fees. Mo/e/ey 13. Comb. 43. 
8 Mod, 306. 11 Vin. Abr. 79. pl. 53. nor will it ever interpoſe by Attachment as to any Writings 
or Money, received by an Attorney on any other Account, except only in his way of Buſineſs, 
as an Attorney, but will leave the Party to his ordinary Remedy by Action. Salk. 87; pl. 5. unleſs» 
the Attorney had engaged to return the Writings at all Events. Stra. 621. 8 Mod. 339. 

(5) 2 Hawk..P. C. 145. Chap. 22. Sect. 11, 

(c) 2 Bur. Rep. 797. 

(4) Cro. Car. 74. pl. 2. ; | | 

«Noo Dig. 475. 20 Hen. 6. 37, a. 2 Inſt. 215. 4 Inſt. 101. Helt. 29. Lit. Rep. 46: Cro. Cœr. 
74. pl. 2. A 
Mo. 882. pl. 1237. 

(2) Bur. Rep. 20.- 

(5) 2 Stra. 899. 

(i) 2 Stra. 1094. Andr. 275. | 
6% 2 Hawk, P. C. 145, Chap. 22; Sect. 11. 


executing 
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_ executing them. oppreſſively, or otherwiſe. miſdeameaning themſelves 


in their Offices. * 

Gaolers are puniſhable in this ſummary Way, for groſs Miſbeha- 
viours in their Offices, by the Courts to which they more immedi- 
ately belong; alſo for diſobeying a Habeas. (a) Corpus iſſuing out of 
a Court which has Authority to award it; and by the Court of King's 
Bench, for uſing Priſoners (5). barbarouſly and inhumanly. | 

The Court of King's (c) Bench, as it has a Superintendancy over all 
inferior Courts, may grant an Attachment againſt the (4) Judges of 
ſuch Courts, for oppreſſive, unjuſt, or irregular Practice, contrary to 
the obvious Rules of natural Juſtice; as for denying the Defen- 
dant a Copy of the Declaration, or going on to Trial without giv- 
ing him Notice, or Time to make his Defence, or for compelling 
him to give exorbitant Bail, or for taking unreaſonable Diſtreſſes, or 
for taking Money for vitious Pleading, or for proceeding after a 
Prohibition, Certiorari, &c. 

An Attachment is the proper Remedy for Diſobedience (e) of the 


Rules of Court; as of thoſe made in Ejectment, %) Arbitrament, &c. 


So where a Defendant in Accompt, being adjudged to accompt before 
| Auditors, refuſes to do it, unleſs they will allow Matter diſallowed 
by the Court before; or where one refuſes to pay Coſts taxed by the 
Maſter, whoſe Taxation the Law looks upon as a Taxation by the 
Court. ; 
Alſo an Attachment is proper for Abuſes of the Proceſs of the Court, 
as for ſuing out ( Execution where there is no Judgment; bring- 
ing an Appeal for the Death of one known to be alive; making uſe 
of a Proceſs of a ſuperior Court, as a (i) Stale to bring a Defendant 
within the Juriſdiction of an inferior one, and then dropping it; uſing 
ſuch Proceſs in a vexatious, (4) oppreſſive, or unjuſt Manner, with- 
out Colour of ſerving any other End by it ; or for challenging //) the 
Array for want of Hundredors, on a Rule by Conſent for a ſpecial Jury. 
A (n. Contempt to a Court of Juſtice muſt be certain, and not doubt- 


ful; for elſe the Party may perchance be wrongfully committed, which 


the Court will be cautious not to do. 


(a) 2 Hawk. P. C. 151, Chap 2». Sect. 31. 
() 2 Haul. P. C. 152. Chap. 22. Sect. 31. 
(c) 2 Haut P. C. 149. Chap. 22. SeR. 25. 

(4) Keb. Rep. 484. pl. 19. Palm. 564. Salk. 20 1. pl. 3. 4. 7 Mod. I. 38. 84. 
(e) 2 Hawk, P. C. 153. Chap. 22. Sect. 37. | | 
io Mod. 333. 12 Mod. 234. 257. 317. Stra. 695. Barnes. 41. Salk. 71. pl. 6. 83. pl. 1. 

7 Mod. 8, 2 Lord Raym. 857. Stra. 695, Mod. Rep. 21. pl. 50. | 
(ge) 2 Hawk. P. C. 154. Chap. 22. Sect. 39. 
(5) 2 Hawk. P. C. 154. Chap. 22. Sect. 40 

(i) 2 Haul. P. C. 154. Chap. 22. Sect. 41. Saw. 14. pl. 36. 

() 3 Bac. Abr. 251. 2 Lord Raym. 1364. Stra. 593. 8 Mod. 245. 2 Stra. 10001. 
(1) Lil, Pract. Reg. 427. H. 


Upon 
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In what CASE granted. 9 


Upon a Motion for an Attachment againſt the Defendant for (a) 
publiſhing a Libel on the Court of King's Bench, and a Rule made 
upon him to ſhew Cauſe why it ſhould not be granted, it was 
moved to diſcharge that Rule upon an Affidavit, that His Fault was 
not wilful, but merely through Ignorance ; that he had the Libel 
from one C. a Printer in C. that it was in Latin, which he did not 
underſtand, and that he did not know who was the Author, other- 
wiſe than by a Letter he received from the Printer, and which was 
now annexed to his Affidavit; by which Letter it appeared, that 
one Dr. Middleton was the Author; ſo that having ſhewed how he 
came by this Letter, and having told all he knew of the Au- 
thor, for that Reaſon it was inſiſted, in his Behalf, that the Rule 
ſhould be diſcharged, and that the Printer ſhould be proſecuted ; but 
the Rule was continued on the Defendant, until he made out his 
Allegation againſt the Printer, who was therefore joined in the Rule, 
that both of them might be before the Court. In the next Term 
Dr. Middleton appeared, and (5) confeſſed in Court that he was the Au- 
thor of the Book, and thereupon the Rule was diſcharged againſt the 


Defendant and the Printer (c). 


On Rule to ſhew Cauſe why an Attachment ſhould not be granted 
againit one Eliaabethb Mayer, and one Doing, for publiſhing [not for 
the mere ſelling] a Libel upon the Proceeding of the Court in a late 
Trial of Lady Law ey. Mr. Marſh ſaid, that he was Counſel only for 
Mrs. Mayer, but he hoped, the Rule ſhould not be made abſolute 
againſt her. He ſaid Mrs. Mayer's Huſband kept a Pamphlet Shop, 


and one Day in his Abſence Mr. Vaughan came and aſked her whether 


ſhe had Lady Lawley's Trial; the Woman did not know it was in the 
Shop; but upon looking into a Drawer of Papers ſhe found it. He 
faid, that he had an Affidavit to produce, that ſhe knew nothing of 
the Contents. Mr. Yaughan would willingly have bought it of her; 
ſhe refuſed to ſell it him; but told him he might read it, which he 
accordingly did. The Court ſaid that it was beyond all Queſtion, 
that Attachments have been granted in theſe Caſes, and particularly 
mentioned Dr. Middleton's Caſe, where it was ſo done. Lord Chief 
Juſtice Raymond ſaid likewiſe, that he thought it was not material 
whether Mrs. Mayer knew of the Purport of this Writing or not. 
However, the Court in general agreed to diſcharge the Rule as to 
la) Obſerve that it was for publiſhing not for mere ſelling. 


(5) My Lord Forte/cue ſays, this was an honourable Action in Dr. Middleton; for the firſt Motion 


was made againſt the Boc kſeller for publiſhing (not mere ſelling) the Book 2s above, but he was 


excuſed (though the rea! Publiſher) on his etting the Doctor to confeſs that he was the Author. 
Forteſe. Rep 201. And Dr. Smollet behave 


Occaſion. See Dig. Lib, 81, as honourably with regard to his -Printer, on a fimilar 
(c) 8 Mod. 123. 3 | | 
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her, becauſe there did not appear to be any Publication by her. They 
ſaid likewiſe, that they could not make the Rule abſolute as to Dow!/- 
ng, becauſe there was no Affidavit of Service (a). HEE 

If the Contempt happens to be done by a Perſon preſent in 
Court, and appears either from the Confeſſion of the Party, on his 


Examination upon Oath, or by the View or immediate Obſervation of 


the Judges themſelves, the Court may immediately record the Crime, 


and commit the Offender, and alſo inflict ſuch farther Puniſhment as. 


thall ſeem (5) proper: And if ſuch Offences be done by a Perſon not 
preſent in Court, and be complained of by Affidavit, the Court will 
either make a Rule on the Party to (c) attend at a certain Day, in 
order to anſwer the Matter of the Complaint againſt him; or elſe 
will make a Rule upon him to ſhew (d) Cauſe, why an Attachment 


ſhould not be granted againſt him; or elſe, if the Offences were of 


a very exorbitant Nature, as for Words of Contempt of the Court 


itſelf, will grant an Attachment on the firſt Complaint, without (e) 


any ſuch Rule to ſhew Cauſe; and the Party who is ordered to attend 
the Court in Purſuance of ſuch Rule, ought regularly to appear in 


proper (#) Perſon, and not by Attorney, as alſo muſt every one againſt 


whom an Attachment is granted; and if the Offence be of an heinous 
Nature, and the Perſon attending the Court upon ſuch Rule to an- 
fwer it, or appearing upon an Attachment, be apparently guilty, the 
Court will generally commit him immediately, in order to anſwer 
Interrogatories to be exhibited againſt him in Relation to ſuch Con- 
tempt. But if there be any favourable Circumſtances to extenuate 
or excuſe the Offence, or if it appear (g) doubtful whether the 
Party were guilty of it or not, the Court will generally in their Diſ- 


cretion, ſuffer the Party, having firſt given () Notice of his Intention 
to the Proſecutor, to enter into a Recognizance to anſwer ſuch (i) In- 


terrogatories ; and if no ſuch Interrogatories be exhibited within (4) 
(a) 2 Barnard. B. R. 43. 3 

(b) T. Raym. 370. Cro. Car. 146. pl. 25. 

(c) Rel. Rep. 315. pl. 26. ö | "4 ge 

(4) The Court of B. R. ſaid, that in all other Caſes, except Coſts for not going on to Trial, 


| they do make a Rule to ſhew Cauſe, Barnard. B. R. 354. 


* 


(e) Salk. 84. pl. 4. Stra. 185. 

53 H. 7. 6. pl. 4. 

(g) ©: M90: 7Þ: . N 

(% Such Notice is not neceſſary, if the Party's Sureties to anſwer are the ſame Perſons as were 
bound for his Appearance. | 3 | 

(i) -Probyn Judge of B. R. faid, that the Tnterrogatories muſt be confined to the Facts charged 


in the Affidavits. 2 Barnard. B. R. 219. If impertinent Interrogatories be put to a Perſon who is 
ordered to anſwer Inter rogatories, his Way is to demur to them; for there is no Way but to an- 


ſwer, or demur : and there ought not to be an Interrogatory leading the Party to a Penalty, 
12 Mod. 499. Stra. 444 S. P. | g 5 
(4) It was agreed by the Court of King's Bench, that if Interrogatories be not exhibited within 


a Week, the Recognizance entered into for anſwering them is diſcharged of Courſe, [See 44. 


—ů— four 


1 PROCEEDINGS: it 


1 four Days after ſuch Recognizance, will diſcharge the Recognizance 
1 upon (a) Motion; yet if the Party do not make ſuch Motion, and the 
Interrogatories be exhibited after the four Days, the Court will com- 
pell him to (5) anſwer them : but in all the Caſes abovementioned, 
4 if the Party fully purge himſelf upon Oath, in his Anſwer to ſuch 
Interrogatories of the whole Matter charged upon him, the Court 
will ditcharge him of the Contempt, and leave the Proſecutor to 
proceed againſt him for the Peryury, if he thinks fit (c): but if the 
Party confeſs part of the Contempts in his Anſwer to ſuch Interro- 
gatories, and deny others, the Court will not diſcharge him from the 
Contempts ſo denied, but will proceed farther to examine the Truth 
of them, and will inflict ſuch Puniſhment as from the Whole ſhall 
appear reaſonable; neither will the Court diſcharge the Party upon 
a ſhifting or evaſive Anſwer to any material Part of the Charge againſt 
him, but will puniſh him in the ſame manner as if he had confeſſ- 

ed it. ; 8 
In Caſes of great (d) Contempts, where the Party is examined on 
Interrogatories, and denies the Contempt, the Court of Exchequer 
; have given Liberty to the other Side to examine Witneſles to falſif) his 
= Examination. | | | 
The Court of Chancery (e) never ſuffer Perſons to be examined on 
Interrogatories to bring themſelves into a Contempt, but where a 
Contempt is expreſsly ſworn againſt them, give them Leave to be 
Þ examined on perſonal Interrogatories, by Way of Purgation, in order 
. to clear themſelves. | 
By a ſtanding Rule of the Court of Chancery, if the Contemnor, 
being examined on Interrogatories, denies the Contempt, the Proſe- 
cutor may take out a Commiſſion to examine Witneſſes to prove it; 


Rep. 55.] It was alſo agreed by the Court, and by the Maſter of the Crown-Office, that in all 
Caſes the Party hath four judicial Days to anſwer the Interrogatories, though they be exhibited in 
Vacation ; but if he does not anſwer in that Time, he is to be committed upon Motion. 12 Mod, 
310. | | | 
(a) If therefore an Attachment iſſues in the Beginning of Juin. Term, and is not made return- 
able till the Iaſt Return of that Term, and no Interrogatories exhibited within four Days after the 
Recognizance to anſwer tbem; the Party is, by this Proceeding, deprived of the Benefit of the 
Law ; for as he hath no Opportunity of moving till Mich. Term, the Attachment hangs over his 
Head four or five Months after it ought to be diſcharged ; beſides the Inconvenience, nay, ſome- 
times the Impoſſibility of recollecting Matters ſo long after the Tranſaction of them; for if the 
Party do not make ſuch Motion, and the Interrogatories be exhibited after the four Days, the 
Court will compel him to anſwer them. | 
(5) But he ſhall not be examined on Oath by the adverſe Party. 2 Stra. 1197. | 
„) Dig. Lib. 131. 6 Mod 73. T. Fo. 178. The Court of ' Exchequer gave Leave for the Perſon 
in Contempt to move for an Order for Liberty to examine Witnelſes on his Part, to fortify the 
Denial of the Contempt. Bunb. 244. pl. 3 15 | | | | 
0 (a) But yots, this is only in great Qontempts (for the Practice of B. R. and C. B. is otherwiſe.) 
Bun 244. pl. 315. | 9 
(e) Me/eley. 250. | 
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and the Contemnor can name only one Commiſſioner, and may croſs 
examine the Proſecutor's Witneſſes, but cannot examine any Witneſſes 
for him; but on proper Affidavits the Court of Chancery will give 
him Leave to examine Witneſſes to ſome ſpecial Points; and Lord 
Chancellor (a) King declared, that he thought it a very hard Rule, 
and that fince the Proſecutor might examine one in Contempt on In- 
terrogatories, he ought to be content with his Oath, 
Can any Thing be more abſurd than to make a Rule on the Party;. 
to attend at a certain Day, in order to ſhew Cauſe why an Attach- 
ment ſhould not be granted againſt him, and when he perſonally ap- 
pears in Court, to refuſe him the Opportunity of vindicating himſelf ?* 
unleſs he will do it by Counſel, who decline to make hrs Defence, de- 
claring to the Court that it is an improper one, that-it is ſuch an one 
as is not fit to be heard by the Court; fuch a Proceeding as this 
would be not only ridiculous, but alſo contrary to natural- Juſtice:. 
For it was held by Edward the Fourth's Chancellor and Judges, that. 
to condemn a Perſon without hearing him, or giving him an Oppor-- 
tunity of defending himſelf, was contrary to the Law of Nature;. 
fuch a Proceeding hath always been held illegal and void, by the: 
Court of B. (b) R. = 1 
This Denial of Fuſtice, hath however been termed, Grace, Favor, 
Indulgence, Tenderneſs, and who can deny but that it hath been. 
molt properly ſo too? for ſuppoſe a Man appears perſonally 
[ in Court, either out of Reſpect to the Court, or from his Inability 
1 ä to fee Counſel to ſpeak for him, in order to make his Defence to a. 
A Charge of having publiſhed a contemptuous Writing concerning” the 
ll Court ; ſuch Party is not permitted to vindicate himſelf, becauſe his 
wi Defence is preſumed libellous before it is heard, and moſt ;ufly ſo in- 
| deed; for what other Defence can a Libeller ſet up, but a libellous De- 
| fence ; and therefore the Court upon ſuch apparent Guilt will be oblig- 
MN ed to commit the Party immediately, in order to his anſwering Inter- 
2 rogatories in Relation to the Contempt, in Cuſtody. _ 
| If the Rule % is made abſolute for an Attachment, on ſhewing 
Caule; it is the Courſe, that is the Law of the Court, to ſuffer the 
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_— Party to enter into a Recognizance with two Sureties, to anſwer the 
n Interrogatories; (he having been previouſly bound to appear at the 
1 Return of the Writ, and appeared accordingly) the Sum, in which the 
. Party and Sureties are to be bound, is in the Diſcretion of the Court. 
x e) Melo. 312. pl. 123. 


(4) 9 Edw. 4. 14. a. Fortęſe. Rep. 206. 2 Lord Raym. 1343. See Stra. 567. 630. 678. Sid, 14. 
Pl. 7. 2 Cid. 97. 4 Mod. 33. 37. Salk. 181. pl. 1. 2 Salk. 434. 435. 11 Rep. 99. a. Styl. 446. 
452. Lord Raym. 225. 2 Lord Raym. 1405. 1 6 Mod. 41. 8 Mod. 3. 101. 154. 377. 12 Mod. 


27. and many other Authorities, wherein the Judges-of B. R. declare the above Doctrine to be Law. 


This 
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This Diſcretion of the Court hath been thus moſt emphatically de- 
fined by one of the firſt Judges, as well for Ability as Integrity, in 
this Country. | | 5 

„„The Diſcretion of a Judge is the Law of Tyrants, it is always 
„ unknown; it is different in different Men, it is caſual, and depends 
6 upon Conſtitution, Temper and Paſſion; in the beſt, it is oftentimes 
« Caprice, in the worſt, it is every Vice, Folly, and Paſſion, to which 
« human Nature is liable.“ | 

It is not long fince, that the Juſtneſs of this Definition was re- 
markably verified; for one Judge inſiſted on 20001. Bail, whereas: 
another accepted 2001. for the felt ſame Offence. ” 

The Defendant having entered into a Recognizance, to anſwer 
Interrogatories ; when they are ready, he is ſerved with a written 
Notice of the Time, Place and Perſon he is to attend in order to be 
examined: he is not ſuffered to take a Copy, or even to have a Sight 
of the Interrogatories previous to his Examination; he may indeed 
demur to, that is, refuſe to anſwer ſuch of them as are leading or 
improper, but as the Defendant hath no Time allowed him to con- 
ſider of the Propriety or Tendency of the Interrogatories, this Liberty 
of demurring to them, is altogether ridiculous, as it is almoſt im- 
poſſible for the Defendant to avail himſelf of the Advantage, if ſuch it be. | 

If the Defendant refuſes to anſwer the Interrogatories, the Ex- d 
aminer certifies his Refuſal to the Maſter (a) of the Crown Office, 
who upon hearing Counſel on both Sides reports his Opinion (upon: 
its being moved ivr, as in civil Caſes) to the Court, who thereupon | 3 
diſcharge or puniſh the Defendant according to the ſaid Report. - 4 

If the Defendant anſwers the Intertogatories, they, together with 
the Depoſitions are laid before the Maſter, and he proceeds thereon 
as before ſtated. | | 
| Neither Counſel or Solicitor is admitted on either Side before the 
Examiner, but the Parties are allowed both before the Maſter, and 
alſo Copies of the Interrogatories and Depoſitions, in order to clear 
or eſtabliſh the Contempt. | 

I once heard a Judge declare from the Bench, that he was much 
ſurpriſed at a ſtrange Notion which prevailed abroad, viz. * That a: 
Reflection on one ſingle Judge was not a Reflection on «the whole 
* Court;” and yet there ſeem Authorities in the Books, to ſu port 
this Notion, at leaſt ſuch Inferences and Concluſions naturally reſult- 
from them, as make them Caſes in Point; for Inſtance, 


(a) Now the learned Fame: Burrow; Eſq, 


Us, 
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The Court of B. R. will not grant an Attachment againſt one for 
diſobeying an Order made by a Judge at N/% Prius (a), (%) the 
Ol Bailey, or at Chambers, unleſs the ſame be made a Rule of Court; 
and the Reaſon given is, for that it is 20 Contempt to the Court of B. R. 
but only to the Fudge who made the Order faq. 

On what other Reaſoning, than that a Contempt of one ſingle Judge 
is not a Contempt of the whole Court, could Lord Ferrers's Caſe be 
determined ? which was thus: 

An Habeas Corpus (d) had iſſued in the Vacation for him to bring his 
Counteſs before a Judge, Which the Earl not doing, a Motion was made 
the enſuing Term for an Attachment for a Contempt in not obeying the 
Writ; but the Court was of Opinion it was no Contempt to the Court, 
the Writ not having iſſued by Virtue of a Rule of the Court, but only 
on the Fiat of a ſingle Judge at Chambers; and the Motion was de- 
nied, and a Rule granted for another Habeas Corpus. 8 

Having thewn the Nature of Contempts, upon what Occaſions, 
and againſt whom Attachments have iſſued, and alſo the Proceed- 
ings thereon, it may not be unreaſonable to conclude, that they 
were originally inſtituted for the Benefit of the Subject, that they 
were eſtabliſhed to enforce Obedience to the Commands of Courts of 

_ Juſtice, that they were founded in Neceſſity; for if Courts of Juſtice 
were not poſſeſſed of ſuch a Power, their Proceedings would be often- 
times vague and nugatory. However, it does not appear that it was 
uſual for the Courts to extend this unconſtitutional Proceſs to Caſes not 

attended with thoſe ſpecial Circumſtances, which have always been 
wiſely thought neceſſary to ſupport this Proceeding, a Proceeding 
wherein the Court exercifes the diſtin& and peculiar Provinces of Party, 
Accuſer, Judge, Evidence, and Jury (e): and they have therefore fel- 
dom granted this Star- Chamber Proceſs againſt either the Authors, 
Printers, or even real Publiſhers of contemptuous Writings, reflecting 
| on the Proceedings or Members of Courts of Juſtice, and never againſt 

8 | the mere Sellers, when any of the others were ameſnable to Juſtice ; 

*Y as this is rather a bold Aſſertion, I ſhall now proceed to maintain it = 

1 on the Principles of the Law and the Conſtitution, and for this Purpoſe a 

W. \ ſhall take a curſory View of the Precedents and Examples of former 1 

238 Times, which ſeem moſt clearly to prove the above Aſſertion; ſuch | 4A 

<D Reports, Caſes and Arguments as may be thought to invalidate the i 

a Point I contend for, I ſhall endeavour to refute by Obſervations drawn | 
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1 from the Spirit of the Conſtitution. 


(a) Salk. 8 wi E 3. Bac. Abr. 1 * 2 Hawk. Pl. . 154. 

(66) Dig. l Sw * 

(0%) Lil. Pract. Reg. 163. F. 2 | 

(4) Dig. Lib. 139. N ; 3 
(e) Dig. Lib. 138. | Ee” in tat YL John 
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John (a) de Northampton, an Attorney of the Court of King's Bench, 
wrote a Letter to one of the King's Privy Counſel, that neither vir 
William Scot Ch. Juſt. nor his Fellows the King's Juſtices, nor their 
Clerks, any great Thing would do by the King's Command, in that 
Place more than any other of the Realm; which ſaid 5h being called, 
confeſſed the ſaid Letter by him to be written by his own proper 


Hand: whereupon he was committed to the Marſbalſea, and afterwards 


found Sureties for his good Behaviour ; theſe Judges being Strangers 
to the Star-Chamber Severities. 

It may be obſerved, that ohn de Northampton being an Attorney of 
the Court of King's Bench, ſtood in a ſpecial Relation to the Judges ; 
and as all Duties are Conſequents of the Relation of the Parties, they 
ſeem to have conſidered him as having acted an improper Part, incon- 
ſiſtent with his Duty to them, and to have proceeded againſt him ac- 


cordingly. | 


Though this Letter, written by a forward, conceited and petulent 
Practicer of the Court, may be thought idle and impertinent ; yet the 
Court declared, that as it was (5) fa//e, it might cauſe the King's In- 
dignation againſt the Court and his Juſtices, which would tend to their 
Scandal ; the Matter charged upon him, I apprehend, was ſufficient to- 
conſtitute a Crime in any common Perſon, for it certainly implied a 
Breach of Duty in all the Judges of the Court of King's Bench. How- 
ever, it does not appear that the Proceedings were by Attachment. 

We (e) do not find much in the Year'Books, or other old Reporters 
with Regard to the Offence of Libelling, till the great Caſe, intituled, 
Ki 'E*.y3, De Libellis (d famofis, which is the Foundation of what 
hath ſince been conſidered as Law with Reſpect to Libels, and which 
was determined in the third Year of King James the Firſt, by which 
Time Printing began to be tolerably cheap; and was thus: 


The King's (e) Attorney proceeded upon the Party's own Confeſ- 


fion, for compoſing and publiſhing an infamous Libel in Metre ; 


by which John Archbiſhop of Canterbury (a Prelate of ſingular Piety, 
Gravity, and Knowledge, then dead) by Deſcription and Circumlo- 


(a) 3 Inſt. 174, | „ 
_ (6) It is obſervable, that where the Puniſhment was ſevere, the Slander ought to be falſe, to 
incur it, Dig. Lib. 103. | 
(e) Bar. Obſerv. on Stat. 71, 


(4) 1 his Caſe is intituled by Lord Coke, who was no great civil Lawyer, . De Libellis famofir,” 
which is the Title of the Chapter in the Roman Law. See Cod. ix. 36. And what Severity muſt we 
not expect from a Country in which, by the twelve Tables, in the Time of the Decemwirs, a Li- 
beller was puniſhed with Death ? Bar. Obſerv. on Stat. 73, All the Learning intruded upon us d+ 
Libellis fam fis was borrowed at once, or rather tranſlated, from that ſlaviſh imperial Law, uſually 


denominated the civil Law. You will find nothing of it in our Books bioher than the Ti | 
Queen Elizabeth and Sir Edvard Coke, g of 1t in our Books bigher than ime of 


(e) 5 Rep. 125. * = V 
| MVSEVM 
BRITANNICVM 


cution, 


l aan — En aaa 
— 
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is grounded, but it was moſt clearly extrajudicial, as the Archbiſhop 
of Canterbury could not properly be deemed a Magiſtrate; if, indeed 
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cution, and not in expreſs Terms; and Richard then Archbiſliop of 
Canterbury was allo traduced and ſcandalized. 

As (a, every thing which relates to the Publication of what may be 
deemed a Libel, is of fo intereſting a Nature to the Liberty of the 


Subject (ever ſo cloſely connected with the Liberty of the Preſs), I 


hope I may be indulged in ſome few Obſervations upon the Doctrine 


delivered in this Caſe, and the particular Circumſtances which might 


occaſion an extraordinary Zeal and Warmth in the Court. The Libel 


then condemned was a ſatyrical Ballad (at leaſt it is ſtated to be a 
Compoſition in Metre) upon an Archbiſhop of Canterbury, who was 
then dead, and likewiſe upon his Succeſſor. An Archbiſhop of Can- 
terbury, in more modern Times, would probably have only laughed 
at it, or invited the Author to Dinner ; but the then Archbiſhop (un- 
der Pretence-of the Inſult upon the Memory of his Predeceſſor) brought 


the confirentem reum before that Enghſh Inquifition the Star-chamber. 


The Archbiſhop was the firſt Judge, from his Rank, at leaſt in this 


tyrannical Court, and therefore an Inſult upon the Prefident could not 
but excite their warmeſt Indignation. As the Libeller is ſtated to 
have confeſſed both the writing and Publication of the Libel, the 


only Queſtion before the Court muſt have been what Fine or Puniſh— 


ment they ſhould inflict. | 
In this Caſe the Court of Star-Chamber was pleaſed to come to ſeve- 


ral Reſclutions, with Regard to the Doctrine of Libels, theſe I pur- 
poſe to conſider. 


One of the Reſolutions was, that (5) if the Libel be againſt a 


private Man, it deſerves ſevere Puniſhment ; if it be againſt a Magi- 
ſtrate or other public Perſon, it is a greater Offence. 


I (c) do not mean to controvert the Reaſon, upon which this Rule 


his Seat in the Star-Chamber is ſuppoſed to have given him a tempo- 
ral Office, it muſt be recollected, that he ſat there pro Salute Anime 
of the Criminals. = 


Another Reſolution was, that although (d) the private Perſon 


or Magiſtrate be dead at the Time of making the Libel, yet it is 
puniſhable ; for, in the one. Caſe, it ſtirs up others of the ſame Fa- 
mily, Blood, or Society, to revenge, and to break the Peace; and, in 


the other, the Libeller traduces and ſlanders the State, which dies not. 


(a) Bar. obſerv. on Stat. 71: | 25 
17) 5 Rep. 125. a. 
(). Bar. obſerv. on Stat. 72. 

(4) 5 Rep. 125. a. 


This 
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This (a) Rule can never be ſupported to the Extent, in which it is 
delivered, without a Limitation of Time; and there is ſomething 
very quaint in ſay ing that if the dead Perſon libelled is a Magiſtrate, 
it is a Reflection on Government, which never dies. ; 

Another of their Reſolutions was, that () it is not material whe- 
ther the Libel be true, or whether the Party againſt whom it is made 
be of good or ill Fame; for in a ſettled State of Government, the 
Party grieved ought to complain, for every Injury done him, in the 
ordinary Courſe of Law, and not, by any Means, to revenge himſelf, 


either by the odious Courſe of Libelling, or otherwiſe. 


The above Rule (c), as to the Truth of a Libel being no Juſtifica- 


tion, is extrajudicial ; as the Criminal confeſſed his Offence, it is 


impoſſible, that before that terrible Court (the Star-Chamber) he 
could have inſiſted upon having aſſerted nothing which was not true: 
this would have prevented his only Chance for Mercy in an intire and 
implicit Submiſhon after a full Confeſſion. 

It not being material whether the Libel be true, or whether the Party 
againſt whom it is made be of good or ill Fame, contain, I apprehend, 
ſuch a Proſcription of Truth, and the Proviſion ſuch a Sanctuary for 


weak and wicked Men, (who, through the unhappy Miſtakes of 


Princes, the Power and Prejudice of Miniſters, or the Combination, 
or other Influence of the Great, ſometimes ſcruple not to make 
their Country a Convenience to themſelves, their Adherents and 


Dependents, who ſuſtain public Offices,)*as are inconſiſtent with the 


Liberty and Safety of a free People, and would, in Effect, under 
ſome Princes, fix an indelible Character on their unqualified Mi- 
niſters and their Partizans : I ſhall farther obſerve, that the Au- 
thor of State Law,” who ſeems to have ſearched into all Engliſb 
Antiquity for Precedents of Judgments given in violent Times, to be 
produced in Terrorem ; for he adduces ſeveral which, by his own Con- 


feſſion, are not Law at this Day, among other Things, writes thus; 


„ but (d) undoubtedly Slanders which might do Miſchief, [Words 
* of great Latitude] whether true or falſe, were puniſhable by the 
old common Law,” without ſhewing one Precedent or Authority 
for this Purpoſe ; and Lord Coke, or the Star-Chamber Judges, hav- 
ing produced none to this Effect, it may be concluded, I conceive, 
that there are none to be found. During the Exiſtence of the Star- 
Chamber Court, as well as ſince, it ſeems to have been a Point fully 


(a) Bar. Obſerv. 72. 
(5) 5 Rep. 125. b. 
(c) Bar. Obſerv. 72. 
(4) IntroduR, 4 


D 1 ſettled, 
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ſettled, that in Actions of Slander the Defendant might well juſtify 
his ſpeaking of the ſlanderous Words charged upon him by an Aver- 
ment, that they were true, for though (as we are told) in Actions 
« for Words, the Law, through a Compaſſion, admits the Truth of 


te the Charge to be pleaded as a Juſtification, yet this Tenderneſs of 1 
te the Law is not to be extended to written Scandal, in which the WM 
« Author acts with more Coolneſs; and Deliberation gives the Scan- 19 
* dal a more durable Stamp, and propagates it wider and further; it 


| *© Whereas in Words Men often, in an Heat and Paſſion, fay Things 
ce which they are afterwards aſhamed of, and, though they ſeem to 
« act with Deliberation, yet the Scandal fooner dies away and is 
*« forgotten; and therefore from the greater Degree of Miſchief and 
Malice attending the one than the other, the Law allows the Party 


= a PR 8 FE ” > 
d- 8 * 


conveying to the Intellect the fame Object of Conſideration; I con- {1 

feſs it has ever appeared ſtrange to me, that the ſame Truth ſhould 1 

be lawful, when orally delivered, and criminal when redueed into i 

Writing. Lord Coke declared, that a Libel might be juſtified, if 

the Contents of it were true (4), and in Conformity to this Opinion 
[ his Lordſhip (c) cites, with Approbation, this old and excellent 
Rule, Veritas, & quocunque dicitur, a Deo /. © Fruth, by 
% whomſoever ſpoken, is from God.” On the Trial of the feven 
Biſhops for a Libel, in preſenting their Petition to the King, Mr. 
Juſtice d) Powell, who by his Conduct acquired perpetual Honour; 
after hearing this Star- Chamber Caſe de Libellis famofis cited and re- 
lied on, and every Thing that was poſſible to be ſaid for the Re- 
jection of Truth, as immaterial, ſpoke thus to the Jury: Gen- 
„ tlemen, to make it a Libel, it muſt be alſe; and my Lord C. ]. 
Holt (e), on another Occafion, declared himſelf of the ſame Opinion. 


| « to juſtify in an Action for Words, though not for written () 

scandal.“ | 1 
il But as Speech and Writing are not of contrary Natures, differing . 
only in Degree of Certainty and Permanence, and in the Mode of i 
| 

| 

| 
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(a) 3 Bac. Abr. 495. 4 Bac. Abr. 516. Stra. 498. Cunningh. Rep. 94. Tri. at Ni. Pri. g. 8 
(b) Hob 253. | Ts Wo! 
(e) 2 Inſt. 592. 

(4) 4 St. Tri. 394. EL Ss : | | 6 
(e) 11 Mod. 99. pl. 7. It is faid that Lord Chief Juſtice Holt always aſked, Can you 

4 prove this to be true?” If you write ſuch Things as you are charged with, it lies upon you 

to prove them true, at your Peril; and, in my Opinion, a Man runs Riſque enough in bein 

| forced to do this. Lord Chief Juſtice Pratt (Father of the preſent worthy Lord High Chan- 

cellor of Great Britain) declared that the Truth of a Libel would be ſufficient Cauſe to. pre- 

vent the Interpoſitioh of the Court of King's Bench in the extraordinary Manner of Information, 

and induce them to leave it to the ordinary Courſe of Juſtice, before a Grand Jury. Stra. 498. 

3 Bac. Abr. 492. | | | 

I ſhall 
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I ſhall now proceed to the Examination of the Reaſon aſſigned 
for this two-fold Reſolution, to wit, For in a ſettled State of 
Government the Party grieved ought to complain for every In- 


fury done him m an ordinary Courſe of Law, and not by any 


Means to revenge himſelf, either by the odious Courſe of libelling. 
or otherwiſe. This propoſed Equivalent of the Pen and the 
Preſs will by no Means ſupply their Place ; they are profitably em- 
ployed upon the Nature and Foundation of human Government, 


the Excellence and Defects of their various Forms, the particular 


Conſtitution of the State of which the Author is a Member, with 
the Means of its Perfection and Preſervation ; and in Monarchies 
limited and tempered by Laws, in giving their beſt Aſſiſtance for 
clearly diſtinguiſhing and preſerving the juſt Boundaries between the 
Prince's Prerogative and the People's Liberty, both being neceſſary 
to the common Good ; in the Examination and Repreſentation of 
the Nature and Condition of the ſeveral Parts of an extended Em- 
pire, and their mutual Intereſts and Relations, with the Relations 
of the whole to other Eſtates; in conſidering the Wiſdom, Pro- 
priety, and Utility of Laws, or their Defects through Miſtakes in 
their Formation, or the Mutability of human Affairs; and, as the 
Preſervation of a free State greatly depends on the Manners and 
Cuſtoms of its Members, in pointing out to thoſe who are willing 
to ſave their Country, and bleſs their Poſterity, ſuch Manners and 
Cuſtoms are beneficial or prejudicial to their Safety and laſting Hap- 
pineſs; in preventing the Abuſes of Authority or Liberty, ſo that 
the former may not run into Power and Tyranny, or the latter 
into Licentiouſneſs; and in promoting the Knowledge of Truth, 
the common Friend of all, with every thing that may tend to the 
Advancement of the common Weal ; and, after examininz, with 
Freedom, Propriety, and Care, public Meaſures, and the Merits or 
Demerits of public Perſons, bringing all to the proper Teſt, that 
perpetual Law, which being made in Heaven cannot be repealed on 
Earth, Salus Populi ſuprema Lex eſto. | 

The above Reaſon aſſigned for this twofold Reſolution brings to my 
Mind the able, judicious, and unanſwerable Arguments of that emi- 
nent, tho moiſt abuſed Frenchman, the Chevalier D' Eon, in Arxreſt 
of the intended (a Judgment of the Court of King's Bench, for writ- 
ing Lettres, Memoires, & Negociations particulieres du Chevalier 
D'Eon, Miniftre Plenipotentiaire de France aupres du Roy de la Grande 
Bretagne; (a) avec M. M. les Ducs de Praſlin, de Nevernois, de 


ppearing to receive Judgment, he was, in Conſequence thereof, 


D 2 | Sainte- 


(a) The Defendant never a 


outlawed. See Dig. Lib. 88. in Notes. 
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Sainte-Foy, & Regnier de Guerchy, ana extraordinaire, &c. 


&c. &c.“ 


As I am fatisfied I ſhall confer a Favour on the learned Reader, 
by laying before him ſo much of ' thoſe Arguments as, in m 
Opinion, coincide ſo exactly with this Part of my Subject, I will 
therefore tranſcribe the Original, and alſo ſubſcribe a Tranſtation. 


$7. 
The Original. 


Moti ifs que (b) Mr. ut CHEVA- 
LIEK D'EoN, devoit juger pro- 
pres a annibiles la Sentence qu'on 
entend prononcer contre lui. 


M. le Chevalier D' Eon, que le 
Comte de Cuerchy avoit attaque 
par des Imprimes tiſſus d'Hor- 
reurs, n'avoit d'autre Voie pour 
lai repondre que de faire impri- 
mer pour ſa Juſtification. 


Suivant Hawkins, Livre J. Cha- 
þitre 73: S. 8. p. 194. 


La principale Intention de 


* la Loi, quand elle a deffendu 


* aux particuliers de chercher a 
" 4 dine par des Libelles ou 
quelque autre Maniere 
pride a Ete de borner leur 
nvie de fe rendre Juges dans 
* leur propre Cauſe, & de les 
«© ohliger a s'en rapporter, pour 
« le Jugement de leurs Griefs, à 
* ceux que la Loi a ctablis pour 
* en decider.” 


(30 Pieces autentiques pour "IE au Proces 
criminel du Chevalier D*'Zon, contre le Comte 
de Guerchy. P. 67. No. 111. 

Ty 17 


(a) For an Account of the Proſecution of the Author and Printer of this Book, fee Dig, Lib. 


The Tranflation. 


The CnRvATIER (5) D'Eox's 
Reaſons in Arreſt of the intend- 
ed Fudgment againſt him. 


The Chevalier D'E2z, whom 
the Count de Guerchy attacked in 
infamous Publications, had no 
other Means to reſent the Affront, 
than by cauſing his Juſtification 
to be printed. 

According to Mr. Serjeant 
Hawkins's Pleas of the Crown, 
B. 1. Chap. 73. Set. 8. Fol. 194. 


© The chief Intention of the 
% Law in prohibiting Perſons to 
e revenge themſelves by Libels, 
* or any other private Manner, 
46 js to reſtrain them from endea- 
* youring to make themſelves 
e their own Judges, and to oblige 
ce them to refer the Decifion of 
ce their Grievances to thoſe whom 
e the Law has appointed to de- 
«© termine them.“ 


(3) Authentic Memorials concerning the 


Chevalier D'Eox'; criminal Profecution againſt 


the Count de Guerchy. 


The 
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TEL 


Il fuit de ce Principe, 


1. Qu'un Ecrit diffamatoire 
n'eſt criminal, qu'autant qu'il eſt 
fait au Mepris des Loix du Pais, 
parce qu'en neglige d'y avoir Re- 
cours, quoiqu'on le puiſſe. 


2. Qu'un Ecrit diffamatoire 
n'eſt criminel, qu'autant que la 


Loi offre des Juges en Etat de 


prononcer ſur les Griefs auxquels 
repond cet Ecrit diffamatoire. 


De It il doit donc ſuiure. 


Que fi la Loi n'offre point de 
Juges capables de prononcer ſur 


les dits Griefs, VEcrit diffama- 


toire devient non ſeulement per- 
mis, mais mEme neceſlaire aux 
Termes de ce Juriſconſulte. 


Or il eft clair que telle eft la Po- 
 fition du Chevalier D Eon, 


1. Le S. de Guerchy la attaque 


par des Ecrits diffamatoires & 
publics: 2/ doit Sen plaindre, dit la 
Loi Angloiſe: 2 gui? demande 
ſa Poſition ou celle de fon Adver- 
ſaire, 

2, Celui qui Vattaque eſt Am- 
baſſadeur de France en Angle- 
terre, & comme tel, pretend ne 
reconnoitre aucun Tribunal dans 


la Nation ou il refide : le Cheva- 


lier D'Eon ne voit donc aucun 
Juge en Etat de recevoir ſes 
Plaintes & de prononcer ſur ſes 
Griefs; il ne peut donc s'a- 
dreſſer à aucun: & $&'il fait un 

| Ecrit, 
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The Conſequence of this Princi- 
ple is, | 


1. That a defamatory Writing 
1s not criminal, unleſs it be in 


Contempt of the Laws of the 


Country, in refuſing to have Re- 
courſe to them, when in the Par- 
ty's Power. | 

2. That a defamatory Writing 


is not criminal, unleſs the Law 


hath appointed Judges capable of 
redreſſing the Grievances, of 
which the defamatory Writing 
complains. | 


Hence then it muſt follow, 
That if the Law hath not ap- 


pointed Judges capable of redreſ- 


ſing the ſaid Grievances, the de- 
famatory Writing is not only 
lawful, but even neceſſary, in 


the Words of this Lawyer. 


Such clearly then is the Pgſitiin 
of the Chevalier D' Eon. 


1. The Count de Guerchy at- 
tacked him in defamatory and 
public Writings : he ought to make 
his Complaint, fays the Law of 
England. To whom? Conſult 
D' Eon's or de Guerchy's Poſition. 
2. The Perſon who attacks is 
Ambaſſador of France, in Eng- 
land, and as ſuch acknowledges 
the Juriſdiction of no Court of 
Juſtice, in the Nation in which 
he refides : So that there is no 
Judge capable of hearing the 
Chevalier D'Eon's Complaints, 
and of redreſſing his Grievances ; 
he is deprived of all judicial Re- 

ſort: 


— v5 
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Ecrit, qu'on peut en quelque 
Facon nommer diffamatoire, ce 
n'eſt point au Mepris des Loix 
du Pais qui, impuiſſantes en fa 
Faveur, dans cette Action, doi- 
vent de mème Etre impuiſſantes 
contre lui: for Ecrit weft donc 
point un Libelle, il neſt donc point 
criminel ; QUELLE SENTENCE 


PUIT-IL DONC REDOUTER DANS 


ct Carr. | 
3. La Preſſe devenoit donc ja 
ſeule Deffenſe contre la Preſſe; & 


 FECRIT DIEFAMATOIRE MAIS 


VRAI, le ſeul Moien qu'il eut de 
terraſſer des ECR1Ts DIF FAM A:“ 
TOIKES MAIS FAUX, 

4. Que le Chevalier D' Eon ſoit 
ou ne ſoit pas Miniſtre, trouvant, 
aux Termes d'Hawkims, dans le 
ſeul Caractere public du Comte de 
Guerchy, un Obſtacle invincible a 
faifir quelque Tribunal que ce ſoit 
de ſes Griefs, pour en obtenir la 
Reparation. [Il n'avoit que I'Im- 


preſſion pour, en ſuivant la Loi 
naturelle on manquoit la Loi po- 


ſitive, venger ſon Honneur of- 
fenſe, retablir ſon Caractere inju- 
rie, demaſquer ſes Ennemis & ſe 
redonner une Conſideration qui, 
auſſi legitime, fait le Fondement 
& le Soutien de ſa Fortune. I a 
donc pu, il à donc dil ecrire, faire 
imprimer, & publier. 

5. Ce que rend criminel un 
Ecrit diffamatoire, c'eſt, ſuivant 
tous les Jurisconſultes anglois, 
le Danger de I'Infration de la 


% Paix qui peut conduire a I'Ef- 


% fuſion du Sang.“ Or, ici il y 
avoit fort peu de Danger qu'on 
TOY en 


ING. 


ſort: and if he compoſes a Writ- 
ing, which may in ſome Meaſure 
be deemed defamatory, it is not 
in Contempt of the Laws of the 


Country, which, ineffectual in 


his Favor, in this Inſtance, ought 
to be equally. ſo againſt him. Hs 
Writing is no Libel, it is no ways 
criminal: WHAT SENTENCE 


THEN NEED the Chevalier D' Eon 


APPREHEND ? 
3. The Preſs was his only De- 


fence againſt the Preſs; and the 


DEFAMATORY TRUE WRITING, 


the only means he had to detect the 


DEFAMATORY FALSE) WRIT- 


4. The Chevalier D' Eon find- 
ing it impoſhble, according to 


Hawkins, from the public Cha- 


rater of Count de  Guerchy, 
to poſſels any Court of Ju- 


{tice with his Grievances, ſo as 


to obtain Satisfaction, he was 
obliged to print, in Obedience to 
the Law of Nature, the poſitive 
Law being deficient, in order to 


revenge the Affront caſt on his 
Honour, to retrieve. his injured 


Character, and to diſcover his 


Enemies ; HE WAS AT LIBERTY, 


HE WAS OBLIGED TO PRINT AND 
PUBLISH. 


5. What makes a defamatory 
Writing criminal, is, in the Opi- 
nion of all the Eng/iſþ Lawyers, 
the Danger of a Breach of the 


Peace, which may occaſion the 


ſhedding of Blood ; now in this 
Caſe there was very little Appre- 
henſion 
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en vint à cette Extremite. Mais henfion that the Parties would 

y en eut-il eu? L'Homicide come to ſuch Extremities—but 

meme n'eſt-il pas permis, quand ſuppoie they had; is not even 

il ne reſte aucun autre Moien de Homicide juſlifiable when no 

ſe deffendre ? other Means is left to defend one- 
ſelf ? 


The Judges fifth Reſolution was, that (a/ a Libel without Writ- 
ing may be either by Pictures, as by painting the Party in a ſhame- 
ful or ignominious Poſture, or it may be by Signs, as by fixing a 
Gallows or other ſcandalous and reproachful Sign, at the Houſe of 
the Party, or elſewhere. 

It is obſervable (4) that both the above Dicta are molt clearly ex- 
trajudicial, and it is much doubted, whether there ever was ſuch a 
Proſecution. _ 

The laſt Reſolution was, that (c) if one finds a Libel (and would 


keep oneſelf out of Danger) if it be compoſed againſt a private Man, 


the Finder may burn it, or preſently deliver it to a Magiſtrate ; but 
if. it concerns a Magiſtrate, or other public Perſon, the Finder 
ought preſently to deliver it to a Magiſtrate, to the Intent that, by 
Examination and Induſtry, the Author may be found out and pu- 
niſhed. 
This (4) Rule may be ſaid not only to be extrajudicial, but 
abſolutely impoſſible to be carried into Execution; the civil Law 
taking Place before the Invention of Printing, made it at that Time 
practicable : no one who was ever in a Coffee-Houſe will ſuppoſe it 
to be ſo at preſent. 


Thus (e) the general Rules laid down by the Judges in this Caſe, 


in order to ſuppreſs the growing Evil of Libelling, appear, moſt 


of 8 at leaſt, either to be extrajudical, or not to be main- 
tained. 

The // Reaſon of this, and the other Abſurdities contained in 
the Caſe, ariſes from every one of theſe Rules being borrowed from 
the civil Law. 1 1 | 

I ſhould conceive that the Doctrine inſiſted upon in this Caſe, 
had alarmed the famous Dr. Donne, who was then Dean of St. 
Paul's, as from a Letter of his written at that Time, I have copied 


(a) 5 Rep. 125. b. 
(5) Bar. Obſerv. 12. 
(c) 5 Rep. 125. b. N W | 
(4) Bar. Obſerv. 73. | | OE 
(e) Bar. Obſerv, 72, — 

Bar. Obſerv. 73. F 


5 
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the following Paſſage : There (a) be many Caſes where a Man may 


do his Country (5) Good and Service by Libelling; for where a 
Man is either too great, or his Vices too general, to be brought 
* under a judiciary Accuſation, there is no Way but the extraor- 
e dinary Method of Accuſation, and I have heard that nothing hath 
*« ſoupled the Duke of Larma ſo much, as the frequent Libels made 
* upon him; ſealed Letters in the Star-Chamber have now-a-days 
been judged Libels.“ 

It may be further obſerved, has Lord Coe was Attorney Gene- 
ral, when the Points in this Caſe were adjudged ; that it does not 
appear by what Members of the Court of Star- Chamber the Reſo— 
lutions contained in this Caſe were made, Judgment being given 


according to the Majority of Voices. 


It is not improbable, that the Biſhop was influenced by the civil 


Law, which fo far governed in his own Court, and he might influ- 


ence others. Archbiſhop Laud, who was frequently leſs reſerved in 
declaring his Opinion, or his Reaſons, than ſome of his Brethren, 
when Judgment was given againſt Baſtwick, Burton, and Prynne, on 
which Occaſion he was the chief Speaker, obſerved, that the Pu- 
niſhment of Libels was in ſome Caſes capital by the imperial Laws. 
No Precedent, or Authority at common Law, ſaving the fingle 


Paſſage in {c) Bratton, which is evidently taken from Juſtinian s (d) 


Inſtitutes, is cited to warrant the Reſolutions made in the above 
Caſe ; and if theſe Judges were influenced by the civil Law inform- 
ing them, it cannot reaſonably be expected that they ſhould expreſsly 
acknowledge ſuch Influence at the Time when they reſolved, that 
their fellow Subjects cenſuring their Conduct, or that of others, 
ſhould become liable to ſo ſevere Penalties, as in ſome Caſes to be 
diſmembered for it, whereby they ſeem to have inclined to the Seve- 
rity of the imperial Laws as far as their Power would permit, ca- 
pital Offences (e) not being within their Cognizance. 


This Star- Chamber Cafe hath been from Time to Time, befare 


and fince the Revolution, quoted and relied upon by the Crown 


— 
3 7 
8 


Lawyers, and Reference made to it, as a primary AutDorty' by ſub- 


(a) Doctor Donne Letters. 4to. P. 92. Bar. Obſerv. on- Stat. 73. in Notes. 

() The learned Selden ſays, . more ſolid Things do not ſhew the Complexion of the Times 
« ſo well as Libels.” Table Talk. 3 Held. 2042. a forbidding Writing (ſays Lord Bacon) is 
thought to be a certain Spark of Truth, that flies up in the Face of them, who ſeek to tread 
it out. 

(e) Fit autem Injuria, non ſolum cum quis Pugno percuſſus fuerit, verberatus, wulneratus, ſeu 
Fuſtibus cæſus; verum cum ei Convitium dictum fuerit ; vel de eo fachum Carmen famoſum. re rat. 
Lib. 3. Cap. 36. Sect. 1. Fol. 155. 

(4) Juſtin. Lib. 4. Tit. 4. Sect. 1. 

0 4 Inſt. 66. 3 ord Bac. 35 S. P. 
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vent Reporters, and the principal Refolutions it contains deliver- 
ed for Law by other Authors, one of whom ſays, © This (a) Caſe 
< contains the beſt Syſtem of the Doctrine of Libels, that is to be 
« found, and one would think it ſo full and plain as that all future 
« Doubts that could ariſe in this Learning might be ſettled and ex- 
„ pounded by it.” 3 

Notwithſtanding (5) the Obſervations which I have here taken 
the Liberty to make on this very extraordinary Caſe, I cannot con- 
clude them without expreſſing my Deteſtation of Libels, which 


cannot be too much diſcouraged in a well regulated Government, 


nor is ſuch Reſtraint wanting by the common Law, though the Prin- 
ciples laid down in this Star- Chamber Deciſion be not reſorted to. 
The immortal Sidney hath an excellent Obſervation on the Caſes 
and Proceedings of the Court of Star- Chamber; they only prove 
(ſays {c} be) that ſome Kings have encroached upon the Rights of 
the Nation, and been ſuffered till their Exceſſes growing to be ex- 
tieme, they turned to the Ruin of the Miniſters who adviſed them, 
and ſometimes of the Kings themſelves. „ | 
Sir Henry Yelverton exhibited (d) an Information in the Star- 


| Chamber, againſt one Wrennum, Ore tenus, becavfe he had divers 


Times petitioned the King againſt Sir Francis Bacon Lord Chan- 
cellor, pretending that the ſaid Lord Bacon had done great Injuftice 
to him, in granting an Injunction, and awarding Poſſeffion of Land 
againſt him, for which he had two Decrees in the Time of the for- 
mer Chancellor: and alſo he made a Book of all the Proceedings in 


the ſaid Cauſe between him and one Fiber, and dedicated and deli- 


vered it to the King, in which he notoriouſly traduced and ſcanda- 
lized the ſaid Chancellor, ſaying, that for this unjuſt Decree, he, 
his Wife, and Children were murdered, and by the worſt Kind of 


Death, by ſtarving ; and that now he having done unjuſtly, he muſt 


maintain it by ſpeaking Untruths, and that he muſt uſe his Antho- 
rity, Wit, Art, and Eloquence, for the better Maintenance thereof, 


with other ſuch like ſcandalous Words. | 


It is obſervable that the Proceeding in this Caſe was an Information, 
though the Complaint was made in the Star- Chamber, and though 
it was made by the firſt Man in the Kingdom, even ther: in Point of 
Intereſt, and always the greateſt Ornament of his Age and Nation 


for literary Abilities. 


(a) State Law. 57. 
(6) Bar. Obſerv. 73. . 
(e) Sid. on Gov. Chap. 3. Set. 27. P. 378; 


I, Poph. 135. 
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One Jeff was (a) mdifted for exhibiting an infamous Libel di- 
rected to the King againſt Coe late Chief Juſtice of the King's Bench, 
and the Court, for a Judgment given in the ſaid Court in Magdalen 
(5) College Caſe, affirming the ſaid Judgment to be Treaſon, and calling 
the Chief Fuſtice Traitor, perjured Fudge, and ſcandalizing all the 


Profeſſors of the Law: and this Libel he fixed upon the great Gate 


entering We/tminſter- Hall, and divers other Places, and being ar- 
raigned he put in a ſcandalous Plea. 

It may be obſerved, that though this was a Libel on the whole 
Court of King's Bench; that though the Defendant piayed Counſel, 
who were accordingly aſſigned him by the Court, though he refuſed 
to plead as they adviſed him, though he put in a fcandalous Plea, 
and inſiſted to abide by it, and could not be prevailed on to plead 
otherwiſe, yet it does not appear that he was proceeded againſt by 
Attachment, but it does appear that he was indicted. | 

Norton, Lee, May, Hingate, Smith, Diggs, Winſton, Harper, 
Aſhley, Serjeant at Law, were all proceeded agamit for ſcandalizing 
Lord Keeper (c) Coventry, by Letters and Memorials,, in which, 
calling him by the Name of Sir J. K. they term him an unjuſt 
Judge, and a Decree made by him an unjuſt Judgment, and accuſe 


him of Bribery and Corruption, &c. and preſent a Petition to the: 


King to that Effect, &c. 

Ibough every Kind of Puniſhment that was ever inflicted on 
Libellers was inflicted on the above Offenders, viz. Commitment; 
Fine; Acknowledgment of Offence; Paper; Submiſſion; riding 
with Face to Horſe's Tail; Pillory ; Ears nailed ;: Impriſonment for 
Life; Damages; the Serjeant at Law not to practice till Submiſſion; 
yet the Proceedings were not by Way of Attachment. 


One Thomas (d Harriſon (e) was indicted, for that, the Court of 
Common Bench, King's Bench,. and Chancery fitting, he ruſhed to the 
Bar of the Common Bench, and. in Diſturbance of the Juſtices, and of 


the Court, and Adminiſtration of Juſtice, and. againſt the King, and 
his royal Majeſty, openly, publicly, and maliciouſly, intending to 
draw Juſtice Hutton, one of the Juſtices' of the Common Bench, into 


Diſpleaſure of the King, and of other his Subjects, and to bring him 


into Danger of his Life, and Forfeiture of his Goods, ſpake theſe 


Words of him, the ſaid Juſtice Hutton, in the Preſence and Audience 


(a) Cro. Car. 175. pl. 21. N 
() 11 Rep. 66. b. Rl. Rep. 15 1. pl. 1. 2 Bulltr. 146. : 3 
(c) Dig. Lib. 111. 112. : 


(4) He was a Batchelor of Divinity, and Parſon of Creake, in Northamptonfvirt. Hut. 131. 


St. Tri. 720. | 
le. Cro, Car. 503. pl: 5. 


of 


1 
8 
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ef the Juſtices there ſitting, and (2) giving Rules and Orders, 
« T accuſe Mr. Juſtice Hutton of High Treaſon,” for which he was 
committed to the Cuſtody of the Warden of the Fleet, by Juſtice 

Crawley ; and after by the Direction of the King, being (5) hereof 
indicted, pleaded Not guilty, and by a Fury of Knights and Eſ- 
quires was found guilty; he confeſſing that he ſpoke theſe Words 
purpoſely and openly, becauſe Judge Hutton in his Argument in the 
Exchequer Chamber (c) 28 Apr. 14 Car. in the Caſe adjourned to 
B. R. upon a Scire Facias, by the King, againſt Hampden, for Ship 


Money, in which he was of Opinion, that as well for the Matter 


as for the Form, upon divers Exceptions to the Pleading, that (4% 
the King might not charge his Subjects to find Ships, and that 
therein he denied his Supremacy ; and alſo that by this Means he 
ſtirred up the Subjects to Sedition againſt the King; and the Court 
faid that this was an Offence to every (e) Court. - 

Upon this Caſe of Thomas Harriſon, it may be obſerved, that the 
Defendant could not be guilty of a greater Contempt of the Juſtice 
of the Nation, than to accuſe a Judge openly in Court of High 
Treaſon, for having given Judgment againſt the King in his favorite 
Scheme of Ship Money, yet you ſee he was only committed, as is 


_ uſual in ordinary Caſes, and afterwards indicted and tried by a Jury. 


Fohn Lilburne, cloſe Priſoner in the Fleet, on 7th Nov. 1640, 
preſented his Petition to the Houfe of Commons, complaining of the 


Proceedings againſt him in the S7ar-Chamber, in February 1637-8, 


* 


for unlawfully printing and publiſhing of libellous and ſeditious 
Books, intituled, * News from Ipſewich, &c.“ contrary to a Decree 
of that Court made in July preceding, to prohibit the printing of 
Books without Licenſe, to this Effet; 

That ) none ſhall preſume to print any Book or Pamphlet 
* whatſoever, unleſs the ſame be firſt licenſed, with all the Titles, 


_* Epiſtles and Prefaces therewith imprinted, by the Lord Archbiſhop 


* of Canterbury, or the Biſhop of London, for. the Time being, or by 
** their Appointment ; and within the Limits of either Univerſity, 
* by the Chancellor, or Vice-Chancellor thereof; upon Pain that 
every Printer ſo offending ſhall for ever thereafter be diſabled to 


3 _ 131. 
70 Car. O3. J. . 
{c) Hut. 131. * 
14% Cro. Car. 504. 
(e) St. Tri. 722. Cro Car. 50 
(Cf) Ruſow, Collect. Part II. Vol. I. P. 463. 
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*«« exerciſe the Art of Printing, and ſhall ſuffer ſuch further Puniſh- 
* ment as by this Court, or the High- Commiſſion, ſhall be thought 
„fitting; that before any Books imported from foreign Parts ſhalb 


6 


Aa 


be expoſed to Sale, a true Catalogue thereof fhall be preſented to 
the Archbiſhop of Canterbury, or the Biſhop of London : and that 


c 


- 


* no Officers of the Cuſtom ſhall deliver any foreign Books out of 


* their Hands and Cuſtody, before thoſe Biſhops ſhall have appointed 
* one of their Chaplains, or ſome other learned Man, with the Ma- 
* ſter and Wardens of the Company of Stationers, or one of them, 
* to be preſent at the Qpening of the Pack and Fardels, and to view 
* the ſame. And thoſe that diſobey this Injunction are to be cen- 
« ſured in this or the high Commiſſion Court, as the ſeveral Cauſes 
* ſhall require. And if in this Search there happen to be found 
© any ſchiſmatical or offenſive Books, they ſhall be brought to the 
* aforeſaid Biſhops, or the High-Commiſſion Office, that the Of- 
* fenders may be puniſhed. That no Perſon whatſoever ſhall im- 
* print in the Parts beyond the Sea, or import from thence, any 
% Engliſh Books, or whereof the greater Part is Eng//h, whether 
* formerly printed or not. And that no Books whatſoever ſhall be 
« re-printed, though formerly licenſed, without a new Licenſe firſt 
* obtained, upon Pain of like Cenfure and Puniſhment. And that 
4 if any Perſon whatſoever, that is not an allowed Printer, ſhall 
* preſume to ſet up a Preſs for printing, or work at any ſuch Preſs, 
* or ſet and compoſe Letters for the ſame, he ſhall be ſet in the 
« Pillory, and whipped through the City of London (a). 

Upon this Proſecution Lilburne was ordered to be examined, upon 
Interrogatories, touching the Matters charged upon him; and being 
brought up to the Office for Examination, he refuſed to take an Oath 
fo anſwer Interrogatories, ſaying, it was an Oath ex Officio, and that 


#0 free-born Engliſhman ought to take it, not being bound by the 


Law to accuſe (b) himſelf. And afterwards upon the 975 of Febru- 
ary, peremptorily refuſing to take the Oath tendered to him in open 
Court, he was remanded to the Fleet, to remain cloſe Prifoner until 


he ſhould take his Oath, and be examined. And it was by the 


Court declared, that unleſs he ſhould ſubmit to take the Oath, and 


be examined, by a certain appointed Time, their Lordſhips would, on 


the laſt Sitting of the Term, proceed to cenfure him for his Con- 
tempt. And on the 1375 of the ſame Month appearing again in 
Court, the Attorney (c) General informed their Lordſhips that he 


(a) 4 Ruſh, Collect. 463. 464. 
b) 3 Bulftr. 50. 
c) Si John Banks, Knight. 


had 
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had obſtinately continued his Refuſal, and moved them to paſs Sen- 
5 tence upon him for his Contempt, whereupon their Lordſhips en- 
| deavoured to perſuade him to conform, offering then to accept his 
Oath without proceeding to Cenſure; but ſtill perſiſting in his Re- 
fufal to take the Oath propoſed, the whole Court did, with un- 
% animous Conſent, declare and adjudge the ſaid Lilburne guilty of a 
„very high Contempt and Offence, of dangerous Conſequence and 
« evil Example, and worthy to undergo a very ſharp, ſevere and ex- 
« emplary Cenſure, which might deter others from the like pre- 
% ſumptuous Boldnefs in refuſing to take a legal Oath, without which 
% many great and exorbitant Offences, to the Prejudice and 
« Danger of his Majeſty, his Kingdoms and loving Subjects, might 
go away undiſcovered and unpuniſhed.” And therefore their Lord- 
ſhips decreed that he ſhould be remanded to the Fleet, there to re- 
main till he ſhould obey the Orders of the Court, and pay a Fine of 
5ool. to his Majeſty's Uſe ; and before his Enlargement to become 
bound with good Sureties for his good Behaviour; and the more to 
deter others from offending in the like kind, they further decreed 
that he ſhould be whipped from the Priſon of the Fleet to the Pil- 
lory, to be erected when and where they ſhould direct; and that he 
ſhould be ſet in the Pillory, and from thence be returned to the 
Fleet, there to remain according to their Decree. * 
On the 185 of April following, in Execution of this Sentence, 
he was ſeverely whipped from the Fleet to NWeſiminſter: During his 
Whipping and ſtanding in the Pillory he uttered many bold Speeches 
againſt the Tyranny of Biſhops, &c. and when his Head was in the 
Hole of the Pillory, he ſcattered among the People ſundry Copies of 
Pamphlets, (ſaid to be ſeditious) of which the Court of Star-Cham- 
ber, (then ſitting, being informed) immediately ordered him to be 
gagged during the Reſidue of the Time appointed for his ſtanding 
in the Pillory, which was accordingly done; upon which he ſtamped 
with his Feet, thereby intimating to the Beholders, as Ry/hworth' 
{a} ſuppoſes, he would till ſpeak were his Mouth at Liberty; and. 
on the ſame Day the Court of Star- Chamber made the following. 
Order: Whereas Fohn Lilburne, Priſoner in the Fleet, by Sentence 
ein the Star-Chamber, did this Day ſuffer condign Puniſhment for 
* his ſeveral Offences, by whipping at a Cart, and ſtanding in the 
* Pillory, and (as their Lordfhips were this Day informed) during 
* the Time that his Body was under the ſaid Execution, auda- 
* ciouſly and wickedly, not only uttered ſundry ſcandalous and 


( Rub, Colle, Part II. Vol. I. P. 466. 
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« ſedifiovs Speeches, but likewiſe ſcattered ſundry Copies of ſediti- 
* ons Books amongit the People that beheld the ſaid Execution, 
© for which very thing, amongſt other Offences of like Nature, he 
* had been cenſured in the ſaid Court by the aforeſaid Sentence. It 
„ was thereupon ordered by their Lordihips, that the ſaid Liiburne 
* ſhould be laid alone with Irons en his Hands and Legs in the 
« Wards of the Fleet, where the baſeſt and meaneſt Sort of Priſo- 
ners are uſed to be put, and that the Warden of the Feet take 
e ſpecial Care to hinder the Reſort of any Perſon whatſoever unto 
„him, and particularly that he be not ſupplied with any Hand, 
and that he take ſpecial Notice of all Letters, Writings and Books 
„brought unto him, and ſeize and deliver the ſame unto their 
* Lordſhips; and take Notice from Time to Time who they be that 
* reſort to the ſaid Priſon to viſit the ſaid Lilburne, or to ſpeak 
% with him, and inform the Board (a).“ And on that Day their 
Lordſhips made this further Order. | | 
That his Majeſty's Attorney and Solicitor General be hereby 
% prayed and required to take ſtrict Examination of John Lilburne, 
« Priſoner in the Fleet, touching the Demeanour and Speeches of 
* him the ſaid Lilburne during the Time of his Whipping and ſtand- 
* ing in the Pillory this day, according to Sentence of his Majeſty's 
« Court of Star-Chamber, particularly, whether the ſaid Lilburne 
« did at that Time utter any Speeches tending to Sedition, or to the 
4 Diſhonour of the ſaid Court of Star Chamber, or any Member 
of the ſaid Court? and whether he did throw about and diſperſe at 
te the ſame Time any ſeditious Pamphlets and Books, either of that 
4 Sort for which he was formerly cenſured, or any other of the 
4e like Nature? what the Speeches were and who heard them? what 
& the ſaid Books were, and whence, and of whom the ſaid Lilburne 
% had them? and what other material Circumſtances they ſhould 
think fit to examine either the ſaid Lilburne upon, or any other 
« Perſon by whom they ſhall think good to inform themſelves for 


de the better finding out the Truth: and thereupon to make Certifi- 


* cate to the Board what they find, together with their Opini- 


© ons (6).” - 

 Lilburne having for ſome Time lain with double Irons on his 
Hands and Feet in the inner Wards of the Priſon, a Fire happened 
near the Place in which he was cloſe confined, which gave a Jealouſy 


that in his Fury and Anguiſh of Pain he was deſperate, and had ſet 


(a) Ruſbau. Collect. Part II. Vol. I. P. 466. 467. 
(5) Rub. Collect. Part II. ol. I. P. 467. 
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the Priſon on Fire, not regarding himſelf to be burnt with it : the 
neighbouring Inhabitants without the Fleet, and the Priſoners within 
all cried, releaſe Lilburne, or we ſhall all be burnt; whereupon they 
ran headlong, and made the Warden remove him out of his Hold, 
and the Fire was quenched, and he remained a Priſoner where he 
had ſome more Air. He continued in Priſon to the Time of pre- 
fenting his Petition, when it was ordered, ** That he ſhould have 


Liberty by Warrant of this Houſe, to go abroad in ſafe Cuſtody, 


« to proſecute his Petition exhibited here, and that he be removed 
out of the Common Priſon where now he is, into ſome more con- 
« yenient Place, and have the Liberty of the Fleet (a).“ 
| The Houſe of Commons conceiving John Lilburne's Caſe proper for 
the Conſideration of the Houſe of Lords, they tranſmitted the ſame 
to their Lordſhips, who, after all proper Proceedings, made the fol- 
towing Order thereupon. 7 = 
« Whereas the Cauſe of John Lilburne, Gent. came this Day to a 
% Hearing at the Bar, by his Counſel, being tranſmitted from the 
« Houſe of Commons, concerning a Sentence pronounced againſt him 


in the Star-Chamber Feb. 17th Anno 13 Car. Regis; and after an 


« Examination of the whole Proceedings, and a due Conſideration 
* of the ſaid Sentence, it is this Day adjudged, ordered, and deter- 


* mined by the Lords in Parliament aſſembled, that the ſaid Sen- 
* tence, and all Proceedings thereupon, ſhall forthwith be for ever 


* totally vacated, obliterated, and taken off the File in all Courts 
* where they are yet remaining, as illegal, and moſt unjuſt, againſt 
* the Liberty of the Subject, and the Law of the Land, and Magna 


Charta, and unfit to continue upon Record; and that the ſaid 


Lilburne ſhall be for ever abſolutely freed, and totally diſcharged 
from the ſaid Sentence, and alk Proceedings thereupon, as fully 


* and amply as though never any ſuch Thing had been; and that all 


*« Eftreats and Proceſs in the Court of Exchequer for levying of any 
Fine (if any ſuch be) ſhall be wholly cancelled! and made void, 
* any thing to the contrary in any wiſe notwithſtanding.” 


- 


| ak Fohn Brown, Cler. Parliament (3). 
On the 4th of May 1641, Mr. Rouſe reported the Caſe of John 


Lilburne, whereupon it was, 

*© 1; Reſolved, that the Sentence in the Star- Chamber given againſt 
John Litburne is illegal, and againſt the Liberty of the Subject, 
* and allo bloody, wicked, cruel and tyrannical.“ 


| (a) 4 We n | 
«/aw, Collect. Part II, Vol. I. P. 469; 


2. Reſolved, 
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Service of Proceſs is too obvious to need other Notes. Dig. Lib. 134. in Notes. 
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% 2. Reſolved, that Reparation ought to be given to Mr. Lilburne 
« for his Impriſonment, Suffering, and Loſſes, ſuſtained by that 
« jllegal Sentence (). 

Information (b) in the Queen's ts, not an Attachment in Chan- 
cery, for a Libel called “ The Country Parſon's Advice to my Lord 
% Keeper Cowper.” 

Lieutenant (c) Frye recovered 1000). Damages agiinſt Sir Chaloner 


Ogle for the Sentence paſſed againit him by a Court Martial, in 


the We Indies, whereof Sir Chaloner was Prefident, and was at Li- 
berty to bring his Action againſt every Member of the ſaid Court; 
accordingly be took out a Writ from the Court of Common Pleas, and 


Rear Admiral Mayne, Prefident of the Court Martial, which. ſet daily 


at Deptford, was arreſted coming from the Court. 
The Preſident and Members of the Court Martial ſigned a ſcanda- 


 Jous Libel, which groſsly and publicly reflected on that moſt worthy 
and upright Magiſtrate the Lord Chief Juſtice (4) Willes, which 


they ſent by Way of Letter to Mr. Carbet, then Secretary to the 
Admiralty ; the Libel was to the following Purpart : 

Firſt (e). It appears to us, that Sir fobn Willes, Knt. Lord Chief 
Juſtice of the Common Pleas, having no Regard to the Honour and 
Safety of his Majeſty, the Security of the Liberties and Properties 
of his Subjects, the Support of the Conſtitution, or Defence of his 


Dominions, in Time of actual War with two powerful Nations, 


favoured, aided and abetred, by Rebellion at Home, contrary to his 
Duty and Truſt, and in Violation of the Statute Laws of the Realm, 
as well as thoſe eſtabliſhed by Uſe and Cuſtom, Time immemorial, 
by which his Majeſty's paring by Sea have been prudently, wiſely and 
effectually governed, to the great Glory of his Majefty, and Pro- 
tection of his Subjects; as well as in open Defiance of his Majeſty's 
Commands, in Conſequence of an Addreſs from the, Honourable 
Houſe of Commons in Parliament aſſembled, the ſaid Lord Chief 


Juſtice WVilles did iſſue his Writ on the 12th Day of May, in the 


igth Year of his preſent Majeſty's Reign, to /) arreſt, ſeize and 


ſecure the Perſons of Perry Mayne, Eſquire, and James Rentone, Eſ- 


quire, Members conſtituent, and 1 6 of the Court nn then 


(a) 4 Ryſpw. Colle. 250» 

(5) 11 Mod. 86. pl. 5. 

(c) Dig. Lib. 132. 

(4) Father of Edward Wills, Equire one of the preſent patriotic Judges of the Court of 
King's Bench. 


le) Dig: Lib. 13 
(Cf) The Abſardity occaſioned by the Court Martial's confounding an Arreſt with a mere 


fitting, 
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fitting, by Orders of the Lords Commiſſioners for executing the 
Office of Lord High Admiral of Great Britain, and by Virtue of 
the Power to them given by the Statute of 13 Car, 2. c. g. the ſaid 
Judges being duly qualified as the Act requires; and did cauſe the 
ſaid Writ to be (a) ſerved on the faid Perry Mayne, Eſquire ; by 
which Craft and ſubtle Device, as far as in him layeth, he did let, 
reſpit, and diſturb, the Laws of the Land, and by forcibly taking away 
Judges, prevent the Execution of Juſtice, and elude the Commands 
of his Majeſty, grounded upon the Addreſs of the Honourable Houſe 
of Commons in Parliament afſembled ; and though in a Clauſe ſub- 
joined to the ſaid Writ, it was artfully added, that the Preſident is 
ſerved with this Proceſs, to the Intent that'he may, by his Attorney; 
appear in his Majeſty's Court of Common Pleas, it appears to us that 
this Evaſion is only provided to the Intent that we might, poſſibly, 
through Over- ſight, proceed in our judicial Capacity; and that by 
ſome reſerved Device, as well our general Proceedings as our final 
Determination and Sentence, might be interpreted and declared in- 
valid, void, and of none Effect, to the entire defeating of this ſolemn, 
grand, and national Enquiry. . 

Secondly, that the Grounds for this Writ was an Action recom- 
mended by the ſaid Lord Chief Juſtice in open Court, for Damages 
againſt the faid Perry Mayne, Eſquire, and James Rentone, Eſquire, 
for the Sentence of a Court Martial legally held, by Virtue of the 


| Statute Laws of this Realm at Jamaica, of which Court the ſaid 
Perry Mayne, Eſquire, and James Rentone, Eſquire, were Members 


conſtituents, or Judges, properly qualified as ſuch by the known Laws 


of the Realm, as well Statutes as Uſe and Cuſtom. 


Thirdly, that in Conſequence of the faid Breach and Violation of 


the Laws of the Kingdom, as well as the Inſult to a ſupreme Court of 


- 


Judicature, fitting to determine in the derniere Reſort, which by its 
Conſtitution never i any ſuperior Court, nor any Appeal 


from its Sentence, but to his Majeſty's Prerogative, as far as in him 
lieth, the whole Order, Diſcipline, and Government, of his Majeſty's 
Armies by Sea is entirely and abſolutely diſſolved, and the Statute of 
13 Car. 2. c. 9. made null and void; by which moſt wicked Device, 
the Honour of 'his Majeſty is betrayed, the Security of his Subjects is 


expoſed, and the fundamental Laws of the Conſtitution ſubverted. 
In the London Gazette (b) of 15 Nov. 1745-6, appeared the fol- 


lowiog Paper ſigned by Admiral Mayne, Admiral Byng. and the ſe- 


(0% Dig. Lib. 135. 


_ {s) The Abſurdity occaſioned by the Court Martial's confounding an 4rref with a mere 
ervice of Proceſs is too obvious to need other Notice. Dig. Lib, 134. in Notes. 5 
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veral Commanders whoſe Names \are, ſubſcribed thereto, and which 
was ſent by them to the Right Honourable the Lord Chief Juſtice 
— net 

As nothing is more becoming a! ten than to acknowledg 2 
himſelf to be in the wrong, as ſoon asche is ſenſible he is fo, and to 
beiready to make Satisfaction to any Perſon he has injured; we there- 
fore, whoſe Names are underwritten, being thoroughly convinced, 
that we were entirely miſtaken in the Opinion we 'had conceived of 
the Lord Chief Juſtice Yes, think ourſelves obliged, in Honour as 
well as Juſtice, to make him Satisfaction as far as it is in our Power, 
And as the Injury we did him was of a public Nature, we in this 
public Manner declare, that we are now ſatisfied that the Reflections 
caſt upon him in our Reſolutions, were unjuſt, unwarrantable, and 
without any Foundation whatſoever; and do aſk Pardon of his Lord- 


ſhip, and the Court of Common Flas, for * indigaity offered both 


to him and the Court. 


im ch 1555 0. Molly, K 
51 6a Byng, Smith Cali, 4 
Legge. Ra Erfpme, 
Ja. Rentone, F. Pittman, 
e ; Tho. Frankland, Char. Catford, 
TEES e ite od. GRO en Hanway, 
« 4 * LV. Sie 4 no! iriFie Harnett 1 . PPragges,, | 
PEMLC ond ud 5 1h eee Radon; Jobn Orme.” 
dt F. Homer, | 


When this ect was preſented. to the Lord Chief Juſtice, 


he ſpoke to the following Effect: 


Althoug h the Injury I have pole he} might 1 required a private 
(3) Satisfaction, yet as the Offence was of a public Nature, and of- 


fered to the whole Court of Common Pleas, as well as myſelf, I 


thought it more conſiſtent with my Character, and the Dignity of 
the Poſt I have the Honour to fill, to have Satisfaction in this public 


Manner, and deſire, with the Concurrence of my Brothers, that it 


may be regiſtered in the Remembrance Office, as a Memorial to the 
preſent and future Ages, that whoever are above the Law, will in 


I (a) This unhappy Gentleman was remarkable for Error in Judgment. Dig. Lib, 136. in 
otes. 

62) It is ſaid the Chief Juſtice dothminod; to bring an Adio againſt every Member of the 
Court Martial for the above Reſolutions, and for that Purpoſe bad himſelf drawn a Declaration, 
wherein: he laid his Jinn to 20,000). and that it was with the utmoſt Difficult that. the firſt 
1 of the Kingdom could prevail on his Lordſhip to drop the Proſecution, by * I 36. 
in Notes. 

the 
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the End find themſelves miſtaken; for we may with Propriety ſay 


When the many aggravating Circumſtances of this Libel are duly 
conſidered, I do not think it poſſible to conceive: one more virulent, 
more | infamous, more inſolent, more ridiculous, or more nonſen- 
gel” ie NES nen gon THONG | $65 

The Reſolutions charge a Chief Juſtice, eminent for his Abilities 
and Integrity, in the Execution of his Office, who was then living, 
with having no Regard to the Honour or Safety of his Majeſty, the Ses 
curity of the Liberties or Properties of his Subjects, or the Support of the 
Conftitution,and that contrary to his Duty and Truft,'he iſſued his [not the 
King's] Writ to arreſt the Mambers al Judges of the Court Martial then 


ting; and did cauſe the ſaid Writ to be ſerved, by which Craft and ſubtle 


Device, as far as in him laid, he did diſturb the Laws of the Land, and 
by. forcibly taking away Fudgut, ' prevent the Execution of Fuſtiee. 
The Court Martial's Conſtruction of the Notice to appear, at the 
Foot of the Proceſs, is truely farſical, beſides, that it is a Felo de ſe 
of the Court Martial's ſecond wiſe Reſolution ; for the firſt Reſo- 
lution ſays, that by ſome reſerved Device, (in the Notice to appear} as 


well their general Proceedings, as their ſinal Determination and Sentence, 


wers to be interpreted and derhared invalid, void, and of none Effect. 
Whereas in their third famous Reſolution; they declare the Chief 
Juſtice's Proceedings to be an Izſult to their ſupreme Court f Judica- 
ture, fitting to determine in the dernier Reſort, whith, by its Conſtitution, 
never acknowledged any ſuperior Court, hor any Appeal from its Sen- 
Fence, but to his Majefly's Prerogatine; it I nt 

As a Court Martial is a ſuperior Court (in the Opinion of. theſs 
naval Commanders) to the Ceurt of Common Pleas, how could the 
latter annul thè Proceedings of the former? How could the Proceed- 
ings of an inferior Court render invalid thoſe of a ſuperior Court? 

Theſe memorable Reſolutions conelude, by kobich moſt wicked 


— 


Hevice, rhe Honour of his Majeſty is betrayed, the Security of bis Sub- 
eeck ni expoſed, and the'' fundamental Laus * of the © Conſtitution ſub. 


eU. it MI nc2: Exod: BRL e 

This moſt extraordinary Libel is more extraordinary ſtill, when we 
recollect that it was drawn up by Perſons of the firſt Families and 
Fortunes in the Kingdom; yet a Submiſſion ſatisfied the, Chief Juſtice 


a Submiſſion only I ſay was accepted of, though the Libel was eſteemed 
a national Affair 3 n Proceſs of Attachment was ever-threatened; or 


(a) 2 Inſt, 618, | VVV | 
Son nie | | F 2 TS _ even 


and the Reſt of the honourahle Judges of the Court of Common*Pleas ; 
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even intimated. And let it never be forgot, that the Recantation of 
the Court Martial was regiſtered in the Remembrance Office, as a 


Memorial to the preſent and future Ages, that wee ver is above the 


Law will, in the End, find themſelves miſtaken. 
Rule (a) ni Cauſa for an Attachment o Contempt was aranted by 


the Court of Comman Pleas, againſt John Wilkie for publiſhing, ** The 


Moderator, in which the Argument of Lord Ch. Juſt. (4) Pratt, in 
delivering the Qpinion of that Court, on their diſcharging John Wilkes 
Eſquire, , from his Commitment in the Tower, was cenſured as 
precipitate, inconſiderate, injudicious, and erroneous: but this Rule 
was never made abſolute. 

A like Rule was granted againſt. (K) Alan for publiching a Libel 
on the Right Honourable Alan Lord Mangſield, Lord Ch. Juſt. of 


the Court of King's Bench, in a certain Pamphlet, intituled © An 
* Inquiry into the Doctrine, lately propagated, concerning Libels, 


% Warrants, and the Seizure of Papers, with a View to ſome late 
« Proceedings, and the Defence of them by the Majority, upon the 
*« Principles of Law and the Conſtitution, in a Letter to Mr. Amon 
&« from the Father of Candor (d).“ x 

Mr. Serjeant Glyn, and Mr. (e) Dunning ſhewed (H Cauſe for the 
Defendant Almon ; whereupon the Judges took Time . to. conſider 
of, and to deliver their Opinions on this Matter, which Opinions 
they have not been pleaſed to deliver even to this Day, ſo that the 
Deciſion of this important Point remains ſtill /zb Judice; and as this. 
was a criminal Proſecution, nullum Tempus occurrif Regi; ſo that 
Mr. Almon may be wed in Mind of Bit FabUeoyen a dozen Years 


hence. 


If wo Attachment was applied * inst an 3 . for hats 
ing the Chief Juſtice of King. Edward the Second, and the Reſt of 
the Juſtices of the Court * King's Bench, in a Letter to a Privy 


Counſellor, with Breach of their — 110 


If no Attachment was applied for againſt a Suitor (50 of the Court 


of. \Chancery, for divers Times poi wot wc King. James | the 12 
ang accuſing Lord Chancellor Bacon * Se in a 


(a) Dig. Lib. 13 7- 139 9. 
Now Lord © 5 Camden. 
eee nee ſeem to be u ee Dig. Lib, by 
The Title of this t. does not ſeem to true out in „ 140 ce 
Pamy hlet was ſeveral Times primed, the Variance may be owing to. > that C Circumſtance 
5 Now'Solicitor General. I 
„ The Subſtance of the CounſePs Arguntenda on ening ble may be 1 is Dis- Lib. 
I &C. 
4 See John de N. 65 s Caſe, P. 15. 
69 oy Wrennum's Caſe. P. 25, 


dedicated 


_— 
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dedicated and delivered to the King, in which he notoriouſly 
traduced and ſcandalized the ſaid Chancellor. of 

If no Attachment was applied for againſt a Perſon (a), for exhibiting 
an infamous Libel directed to King Charles the Firſt, reflecting on Lord 
Ch. Juſt. Coke, and the Court of King's Bench, affirming that a Judg- 
ment given in the ſaid Court was Treaſon, and calling the Chief Juſtice 
Traytor, and perjured Judge, and ſcandalizing all the Profeſſion: of 
the Law, wherein the Defendant refuſed to plead, as the Counſel 
aſſigned by the Court, at his own Requeſt adviſed, but put in a 
ſcandalous Plea, and could not be prevailed on to | plead otherwile, 
but inſiſted to abide by it. POET TO ens 

If no Attachment was applied for, even againſt a Serjeant ( at 
Law, for ſcandalizing Lord Keeper Coventry, by Letters and Memo- 
rials, calling him and his Decrees unjuſt, and accuſing him of 
Bribery and Corruption, in a Petition to the King. 

If no Attachment was applied for, for perſonally (c) charging 2 
Judge in open Court with High Treaſon, for his Integrity in giving 
Judgment againſt King Charles the Firft, in the unconſtitutional Cafe 


of Ship Money. 


If no Attachment was moved for, againſt a Doctor (d) of Divinity, 
for writing a Libel on Lord Keeper Cowper. 715 
If no Attachment was deſired againſt a Court (e) Martial, who had 
reſolved under their reſpective Hands, that that able and upright 
Judge, the late Lord Ch, Juſt. Files, was a Traitor to his King 
and Country, and alſo a Subvertor of the fundamental Laws of the 
Conſtitution. - | „ 
If no Attachment was granted for cenſuring {f) the Opinion of the 
Court of Common Pleas. 55 Tor Bn 3 pet ang” ory 
If n Attachment was granted, for publiſhing (g) a Libel on the. 


preſent Lord Ch. Juſtice of the Court of King's Bench. 


I no Attachment hath been applied for, or, if applied for, grant 


ed, or, if granted, adjudged, on parliamentary (5) Inquiry, illegal, 
and againſt the Liberty of the Subject, if, I ſay, that unconſtitutio- 


nal Proceeding hath been denied in ſo many Inſtances of groſs Libels 


(a) See f Caſe, P. 26. 
(5) See Serjeant 4jbley's Caſe. P. 26. 
© See Harriſon's Caſe. P. 20. 

- (4) See Doctor Brozy's Caſe. P. 32. | i 
le) See the Court Martial's Caſe. P. 32. | 3 33 f 
See Wilkie's Caſe. P. 36. FF oE Herd þ.cg 
( ) See Almon's Caſe. P . 6, and Dig. Lib. 139. | 
> See Lilburne'; Caſe. P. 27. | 


as 
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as above ſtated, on Lords Chancellors, ©Lords: Chief Juſtices; and 
other Judges, in the ſeveral Reigus of K. K. Edward the Strond, 
James the Firſt, Charles the F i, 9 qo "Anne, King George the 

Second and Third; it is to be preſu that the zintßh Vear of the 

Reign of His preſent Majeſty, Fill not be the choſen Æra for ſuch 

P ſecutions; againſt ' the Authors, Printers or-Publiſhersi of We 

tuous Writings, be they on Judges or on Courts of Juſtice. 

I do not find that Lord Hale, though he hath ſo amply- treated of 
the: Crown Law, hath: writ a Syllable concerning - Attachments of 
Contempt; and Mr. Serjeant Haw#zns hath contented himſelf, as to 
Attachments for een burn ad ome the ene 8 

% ee 5 
wy It ſeems (a) needle 75 to put any Inſtance of Pertoln being puniſh= 
* ed:by Attachment, for contemptuous Words or | Writings; con- 


„ cerning the Court, which are generally ſo obvious to: common We 4 
# Underſtanding,/ and therefore om krimes Attachments have been E 
** granted for Manon ard Moran! ron 1 the Rules of "om 


44 Court. 7355 BEES | 115 35540 200}. 
It is rede, chat the Nesse gerjeant hath not cited! one angle 
Authority to ſupport this extraordinary Paſſage of his Bock; an 
= Omiſſion he is ſeldom guilty of; and indeed from the! Collection of 
48 Qaſes we ' have been able to make, (the Search after which 
hath coſt us ſome: Time as well as Pains,) we own that the Inſtances 
of Perſons being proceeded againſt by Attachment, for contemptu- 
ous Words or Writings on Courts of Juſtice, or the Judges 
eh are not ſo general, as to be obvious to our common Under- 
| purge do they ſeem to have! been fo to the worthy. Serjeant's, 
1 for we preſume he hath not been able to find any, tdi: we 
1 are batisfed, his Labor and Induſtry would have diſcovered them; 
and it ſeems as remarkable, that he ſhould make Uſe of ſo doubtful 
an Expreſſion, as that ſometimes Attachments have been granted 
Kurort contemptuous Words, ſpoken of the Rules of the Court, when 
ſach Proceedings in ſuch Caſes, of Contempt, ſeem to be eſtabliſhed 
by an immemorial and uninterrupted Courſe of the: reſpective ſupe- 
rior Courts of Juſtice in Weſtminſter- Hall. 

Coler in his Decifions moſt learnedly maintains, that Cuſtom de- 
fends from all Guilt the mere Venders of Libels, unleſs Dolus malus 
et Animus injuriandi, that is to ſay, expreſs Malice and a Dejigh 10 2 5 

fend, be proved. His Words are, * Was found, e tender 1 


(a) 2 Haul. Pl. Cr. 155. Chap. 22, Sed 56. 5 5 E ER 155 992 i | 
F 6 « (Bookſellers) 
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ec f[ Bookſellers] were abſolved, though -they had fold infamous Eibels, 
«© becauſe all Stationers :| Book/e/lers| uſe to el ſuch (a).. 

Judge Powell, in the (5) Trial of the ſeven Biſhops, freaking of 

their Petition, which was charged as a Libel in the Information, 
ſaid, To make it a Libel, it muſt be falſe and malicious, and tend 
« to Sedition;“ and declared; As he ſaw no Falſhood or Malice in 
ce jt, that it was no Libel,” The other three Judgee, it is true, were 
of a different Opinion * their Opinion has ever ſince been held 
infamous, and his in the utmoſt Veneration, and will tranſmit his 
Name with Honour to Poſterity, ſo long as Hiſtory laſts. 
Mr. Attorney Gens ral Northey, in an Information againſt the De- 
fendant for a Libel, on Lord (c) Holt's obſerving, that an Informa- 
tion would lie for ſpeaking ironically, ſaid, that it was laid to be 
wrote ironice, and that the Defendant . ought. to have ſhewn at the 
Trial, he did not intend to ſcandalize, and that the Jury were Judges 
90, Animo this was done, and they have found the ill Intent (4%. 

Whether any Act was done or any Word ſpoken, in ſuch or ſuch 
1 a Manner, or with ſuch or ſuch an (e) Intent, the Jurors are Judges. 
i The Court is not Judge of the Matters that are Evidence to 

prove or diſprove, the Thing in Iſſue. This is our Law, both in 
. Civil and criminal Trials, although the latter are by far the, moſt 
material, becauſe what affects our Perſon; Liberty, or Life, is of more 
Conſequence than what merely affects our Property: 

The Statutes // againſt Slander and Scandalum 8 dire 
only, that he who ſhall be ſo hardy as to tell or publiſh any falſe Names 
or Tales, whereby Diſcord or Slander. may grow between the King 
and his People, or the great Men of the Realm, ſhall be taken and 
kept in Priſon, until he has brought him into the Court, who Was the 
firſt Author of | the Tale. 

The Honourable Mr. Juſtice (s) Barrington ſays, that (g 3 

(0! Ather 2 Seas) hath a very ipirited Very agen on the Statutes 
04 =8- wr) 


la) Coler's Peecit 454. Vol. I. Tit. 30. Seck. 5˙ 
() 4 St. TI. 394. 

(e) The Author of the Digeſt concerning Libels, P. 6. in Notes, ſeems miſtaken in | png 

what was ſaid by the Attorney General, as delivered by Hel. 
(a) 11 Mod. 86. pl. 5. | 

le) Mr. Juſtice Holloway, in the faid Trial of the ſeven Biſhops, obſerved to the Jory that 
„the End and Intention of . 8 was to be conſidered,” and then applied the r to 
the Caſe before him. 4 St, Tri. 3 


dgStat. Weſtm. 3 Edw. c. 7 2 Rich. 2. St. 1. c. 5. 12 Ricb. 2. c. 11. 
- {g) Bar. Obſerv. on Stat. 55. 5. Cg). Edit. 1766. 
. (4) Las very deſirous of dig the Paſſage cited from Bacon or Sellin; Bacon or 
Selden, what a Reference! no Page, no Volume; the Judge hath not been pleaſed fo much 
as even to inform us, whether he means by his Quotation, Lord Bacon, Nathaniel Bacon, | 


. 885 againſt 


, 


— 9 — 


46 ATTACHMENTS of CONTEMPT. 


againſt Scandalum Magnatum, viz. That it is an equal Offence in the 
King, to concerve Il of his People, as it is in the People to conceive 
Ill of their King. 
The Notion of purſuing a Libeller in a criminal Way at all, is 
alien to the Nature of a free Conſtitution. Our ancient common 
Law knew of none but a civil Remedy, by ſpecial Action on the 
Caſe for Damages incurred, to be aſſeſſed by a Jury of his Fellows. 
Indeed, the Doctrine in Courts of Law uſed to be, that, no (a) 
Writing whatever is to be eſteemed a Libel, unleſs it reflect upon 
ſome particular Perſon. There was no ſuch Thing as a public Libel 
known to the Law. In order, however, to gratify ſome of the great 
Men, in the weak Reign of Richard the Second, ſome Acts of Par- 
liament were paſſed to give Actions for falſe Tales, News, and Slan- 
der of Peers or great Officers of State, which are now termed de 
 Scandalis Magnatum. Before that Time, or at moſt, the Statute of 
Weſtminſter the Firfl, no mere Words were actionable, unleſs ſome 
ſpecial Damage thereby was alledged and proved. Even now-a- 
days the Courts of Common Law will not ſuſtain Actions for mere 
(4) obſcene Diſcourſes, by Word of Mouth or Writing, or for Ribal- 
dry. They leave ſuch ſpiritual Concerns to the eccleſiaſtical Cen- 
ſures of -Courts chriſtian. # SE dps, 

It will not, I apprebend, be too much to conclude from the 
above Premiſſes, that a Libel muſt be malicirus as well as falſe, in 
order to make the Party ſo far criminal, as to bring him within the 
Reach of the Law; and whether the Libel be fale and malicious, 

being Matters of (c) Fact and Evidence, and not Points of Law; 
they are to be left to the Determination of a jury, and not to the 
Deciſion of the Judges, according to the old Rule Ad (d) Quaſ- 
« tiones Facti non reſpondent Fudices, ad Quaſtiones Juris non reſpondent 
% Juratores, Guilt is not to be preſumed from the Act of the Party, 
until that Act be proved malicious; for the Law of England 
is a Law of Mercy (e), and preſumes every one innocent, till he be 


found guilty by a Jury of his Equals; the Law hath adopted ano- 


or Matthew Bacon; all theſe were Authors, all theſe favoured the Public with their Writings on 
the Law of England; as to Selden. his Works conſiſt of fix large Volumes in Folio. 

(a) Hawk. Pl. Cr. 195. Chap. 73. Sect. 9. 3 Bac. Abr. 494. 4 Read. Stat. Law. 151. Lord 
'Raym. 486. Forte/?. Rep. 98. 2 Stra. 789. 2 Kel. 230. pl. 183. 2 Barnard. B. R. 138. 166. 


3 Salk. 224. pl. 1. 
() See Forte/e, Rep. 98: 099. 4 4 | 
(c) Sir Robert Sawyer as Counſel inſiſted, -on the Trial of the ſeven Biſhops, that * the Fal- 
66 Fug the Malice, and the Sedition of the Writing, were all FaQts to be proved,” 4 St. Tri. 
3 . N a | . 
- (4) Co. Lit. 295. b. | 
(e) 3 laſt. 10). 2 Bulfr. 147 
TY Ems | ther 
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ther Rule or Maxim in Confirmation of this Doctrine, as to 
criminal Matters; which is, that“ (a) Aus non facit reum, niſi Mens 
fit rea.” So that the mere Vender of a Libel feems not liable 
to any Proſecution whatever, much leſs to that of an Attach- 
ment, in Caſe the Author, Printer, or Publiſher is ameſnable to 
Juſtice. | | ps 
a But I may be told that if a Bock ſeller, being convicted of pub- 
liſping a Libel, is obliged, as Part of his Puniſhment for ſuch Pub- 
lication, to enter into a Recognizance for good Behaviour, that is to 
ſay, not to publiſh a Libel for a certain Period of Time, does yet, 
notwithſtanding ſo ſolemn an Engagement to a Court of Juſtice, 
preſume to publiſh a Libel within the Time, that ſuch ſecond Pub- 
fication is a Contempt to all Courts of Juſtice, and the Breach of 
the Recognizance a particular Contempt to that Court, in which he 
entered into the Recognizance. 

But thoſe who argue in this Manner, do not ſeem to have at all 
conſidered the Force or Tendency of their Arguments, for ſurely 
they prove too much; becauſe if the ſecond Publication carries with 
it ſo much Guilt, and ſubjects the Party to ſo great Penalties, does 
not the Law require a clear unanſwerable Evidence for- his ſecond 
Conviction ? Shall he be obliged to convict himſelf without Judge, 
without Proof, without a Jury ? PLES N 
It is true that /e//ng is publiſbing, but it is as true that it is pub- 

liſhing by mere Implication of Law, and no otherwiſe; and this Im- 
plication ariſes from Necęſſity, in ordet t) prevent the Crime of 
libelling eſcaping unpuniſhed, which would be the Caſe, where no 
Name, or a fictitious one was affixed to the Publication, for then 
Courts of Juſtice could proceed (I mean by the Interpoſition of a 
Jury) only againſt the Vender, who is beſides, liable to a further Pe- 
nalty; for whoever ſells any Pamphlet, without the true Name or 
Place of Abode of ſome known Perſon, by or for whom the ſame was 
really and truely printed or publiſhed, written or printed thereon, ſuch 
Seller ſhall forfeit the Sum of 20/. with full Coſts of Suit 75%. 

I'defy Weſtminſter- Hall to produce me an authentic Precedent, by 
which it appears, that a Court of Juſtice ever continued their Pro- 
ceedings againſt the mere Vender of a Libel, when the Author, 
Priater, or Publiſher, was ameſnable to Juſtice; on the con- 
trary, there are many Inſtances, where they have ſtayed Pro- 
ceedings againſt even the rea/ Publiſher, upon the Authors 
diſcovering themſelves. I recollect particularly the Caſes of Do&or 


(a) 3 Inſt. 107. f 
(5) By Stat. 10 An, c. 19. S. 113. 


6 Middlaton,. 
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(a) Middleton, and Doctor (b) Smollet, the Appeatance and Acknows 
ledgment of the former, that he was the Author. of the Libel in 


' Queſtion, procured the Indemnity of his Publiſher, and the like ho- 
nourable Behaviour of the latter obtained the Indemnity of bis Printer. 


If this Implication of Law be otherwiſe conſtrued, it muſt fol- 
low, that Part of the Puniſhment of a Bookſeller, who is convict- 


ed of having publiſhed a Libel, will be to be bound under a ſevere 
Penalty, by . himſelf and F riends not to ell at all, or in other Words, 


to ſhut up his Shop for ſeven Years, ſince it muſt be allowed that 
if a Bookſeller may not ſell, he may as well ſhut up his Shop, nay 
better ; for keeping i it open under ſuch a Reſtriction, will be ſtand- 
ing at a certain Expence, without the Poſſibility of earning a fingle 


Shilling; and who do you think will become bound under ſuch a 


* for a Bookſeller? and if nobody will, then the offending 
Party i is liable to perpetual Impri jſonment, 2 a Puniſhment totally un- 
known to the Law of England. This may be an Anſwer to ſuch 
as are deſirous of knowing why a Bookſeller chooſes rather to lie 


in Newgate, and carry on his Jad. than be out of Priſaa. as he 


muſt then be out of Trade. 
An Action brought againſt a Man for letting his Dog Jools, 


| which he knows is accuſtomed to bite, ſeems applicable to a Proſe- 


cution againſt the mere Vender of a Libel; with this Difference in 
Favour of the latter, that the Law always ſhews greater Ta. ares 


to Defendants in criminal, than in civil Proſecutions. 


The Gi of the Deg- Action is, that the Party knew his Dog 


was accuſtomed; to bite; is it not then as proper and reaſonable. 


that. the Proſecutor: on a criminal Proſecution for a Libel, as a 
civil Suit may be, and often is commenced for this Offence, 
a criminal Progeedings eſpecially that of Attachment, ſeems rather 
vindictive than a legal, is it not then I ſay as reaſonable, 
that the Proſecutor on this Proſecution ſhould prove * the 
Defendant 4new the Pamphlet or Book which he /o/d; tot 


_ Libel, and that the Defendant knowing it to be ſo, nales it 


maliciauſly. ? for if any one ſells a Libel, en it to be a ith, molt 
certainly he publiſhes it malicionſſy. 
There does not ſeem to me to be: any. more naſal to fay, ahh a 


Bookſeller, who is under a Recognizance for his good Behaviour, 
forfeits ſuch Recognizance by ſelling a Libel, 2 — there is for 


ſaying, that a Man who is under a Recognizance, to keep the, 8 
breaks the Peace by wearing a. ond the Reaſon given 


44) See P, 9. 
() See P. * and Dig. Lib. 8 1. 


this 
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this laſt Caſe is, that it is the Faſbion for every Gentleman to wear a 
Sword; ſo in the former, it is the Cuſtom for every Bookſeller to /e 
Books and Pamphlets. | 

But to conclude with an Argument, which, in my humble Ap- 
prehenſion, is deciſive as to the Matter in Queſtion, if we may pre- 
ſame to ground any Opinion on the Authority of Law Books ; for 
it appears by the Reports, to have been ſolemnly determined, in the 
Court of King's Bench, more than once (a), that no Interrogatory that is 
leading to a Penalty, ought to be exhibited, under an Examination, on 
an Attachment for a Contempt. 333 5 

One of the Caſes alluded to, was thus (): 

«© The Defendant preſented a Petition to the Common Council of 
& London, reflecting upon one of the Aldermen, and uſed contemp- 
e tuous Words of the Court of King's Bench, at the ſame Time; 
* for the Petition the Court granted an Information againſt him, and 
* thoſe who ſigned it, and for the Contempt, an Attachment, | 

« The Proſecutor in his Interrogatories aſks him, if he did not 
« preſent the Petition, and uſe ſuch and ſuch Words? And now the 
% Defendant moved, that the Interrogatory, as to preſenting, might 
<« be ſtruck out, becauſe it is making him accuſe himſelf of that 
re which will convict him of the Libel. Et per Curiam; he is not 
* obliged to anſwer it.“ „ 

Now let us ſtate the Caſe under Conſideration. 

The Defendant being under a Recognizance in a large Penalty, not 
to publiſh any obnoxious or exceptionable Book or Pamphlet what- 

ſoever, /el/s a Publication ſuppoſed to be a Reflection on the Court 
of King's Bench; for the Contempt the Court grants an Attachment 
againſt him. * | 

The Proſecutor in his Interrogatories aſks him, if se did not /e 
the ſaid Pamphlet reflecting on the Court of King's Bench. 
May not the Defendant move, (according to the above Caſe in Sir 
John Strange) that the Interrogatory, as to /e/ling, may be ſtruck 
out, becauſe it is making him accuſe himſelf of that which amounts 
to a Forfeiture of his Recognizance ? Moſt certainly he may. 

But as I obſerved (c) — 585 the Defendant not being allowed a 
Copy of the Interrogatories} nor any Time to conſider of their Pro- 
E or Tendency, or to adviſe with Counſel or Solicitor thereon, 

e is deprived of. availing himſelf of this Advantage, which the Law 


{a) 12 Mod, 499. Stra. 444 
(6) Stra. 444. 


le) Ante 13. 


gives 


22 
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'F. N 


gives him in this particular Inſtance; viz. of demurring or refuſing to 


; anſwer the Interrogatory, leading to a Penalty as aforeſaid ; ſo that in 


this Caſe, thus circumſtanced, there ſeems to be a manifeſt Failure of 
Juſtice. "pie; [by 165 

Upon the whole, therefore, I venture to declare, as an Engh/h con- 
ſtitutional Crown Lawyer, that the mere Vender of contemptuous 
Writings, though they be on Judges or on Courts of Juſtice, and 


though neither Author, Printer, or Publiſher, be ameſnable to Juſtice, 


- 


is not liable to be proceeded againſt, by that oppreſſive and arbitrary 


Star-Chamber Proceſs, called an Attachment of Contempt; but that 


he may, by the Conſtitution of his Country, demand as a Right, 
not petition for as a Favour, that glorious Boaſt of Enghſhmen, that 


noble Badge of their univerſally admired and envied Libertics, a 


TRIAL BY JURY. 


wr * 


ATT A; 
MOL A 593360 : 
. -, In Notes, for (4) () read () (). 25 
12. 30. after Defence, add a Mark of Interrogation. 5 9445 
13. 28. after Maſter add (by Virtue of a Rule of Court, to be obtained on Motion.) 
14. 28.,29. for of read to. 4 5 er ads 
19. 24. after Cuſtoms read as. 
40. dele (a). 4 #5 
R 47 &c. add (a. | | | | 
„ iting read Sitting. * | | . 
0 227 118. a read third 5 | | - 
39. 31. for Seden read Seiden. 1 
40 Note (e) for 3 Inſt. 107, read 2 Inſt. 3 15. 
41. 12. for publiſh read fell. al 10 
1 for Publication read Sale. 
18. for Publication read Sale. 
42. 17. for chooſes read choſe, 
| 27. after Libel add for. 
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of Government, nothing can be more alarming and dan- 
FF gerous to the People, . 5 the Judges aſſuming a Power 
of employing their own Diſcretion, inſtead of the Law, in the Ad- 
miniſtratien of Juſtice. It will be a ſuperlative Degree of Folly to 


ſuppoſe ourſelves governed by Law, if the Judges can exceed or 


abrogate the Rules of it, and puniſh us for ſaying we are oppreſſed. 
The Law is Matter of Inſtitution, a Judge hath nothing to do with 
the Reaſons of it; his Office is merely miniſterial, and ſolely to 
declare what it is, not what it (a). ſhould be; there the Line of 


| his Power is drawn. He who paſſes it either through Vanity, Pre- 


ſumption, or Corruption, is a Traitor to the Public. The Spirit of 
the common Law, in the Strictneſs of holding the Judges to ſuch 
Preciſons, as not to be authorized to amend any Record before 
them, even in a Syllable or a Letter, is not generally perceived, 
or the Force of it underſtood, which hath made ſome Judges more 
1 1 
() Sir William Parkins, who was concerned in the Aſſaſſination Plot, againſt King William 
III. on his Trial before Holt Ch. Juſt. prayed the Aſſiſtance of Counſel in Purſuance of Stat. 
7 W. 3. c. 3. but though this Act had paſſed the Royal Aſſent before the Trial came on, yet 


it came on before the Act took Place, viz. the very Day next preceding its Commencement ; 
upon which Occafion Holt ſaid, Ve muſt conform to the Law as it is at preſent, not to what it 


** vill be to-morrow, wwe are upon our Oath: fo to de.” Foſt, Cr, Law. 230, 232. 4 St. Tri. 


630. $34. | 
ee  _ — bold 


” 


7 Liberty and Prote&ion are the principal Objecke 
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bold than others in this Reſpect. Nevertheleſs, it is the Secret 
+ wherein the Strength of the Conſtitution lies, as the Strength of 
Sampſon did in his Hair. It is the great and only effectual Bar 
that human Wiſdom can raiſe to preſerve the public Safety from 
Violation by the Judges. Was it otherwiſe, as they are Men ſub- 
ject to the Vices and Follies of Men; Arrogance, Caprice, Prejudice, 
Motives of State and Party, might uſurp the ſeat of Juſtice, and 
the Law be forced to give way to whatever an overbearing Judge 
ſhould be pleaſed to call common Senſe: Nothing therefore con- 
cerns the Preſervation of civil Liberty, as well as Property, more 
eſſentially than keeping up the old conſtitutional Bar againſt the 
Judges exerciſing any Diſcretion of their own not purely legal. This. 
is a Subject of very ſerious Importance, and hath been defined with 
ſome Spirit. | | | 
The /egal Diſcretion of a Judge (ſays an able (a) modern Writer). 
is a Knowledge or Underſtanding to diſtinguiſh between Falſity and 
Truth, between Wrong and Right, between Shadow and Subſtance, 
between Equity and colourable Gloſſes; and not to act according 
to one's own Will and private Affection; for as one has it, falis Di- 
cretto Diſcretionem confundit (6). The Judges of the common Law 
have interpreted WMiſdam and Diſcretion to be a legal Wiſdom and Diſ 
cretion (c). Sir Edward Cobe fays, that Diſcretion only we allow of 
in this Place, which either grave and reverend Men have uſed in 
ſach Cafes before, or riſes out of the Circumſtances of the Matter 
(d). For as by the Authority of Littleton, Diſcretio eff diſcernere 
per] Legem, quid fit juſtum, that is, to diſcern by the right Line of the 
Law, and not by the crooked Cord of private Opinion, which the 
Vulgar call Diſeretion (e). This is proved by the common Law in 
the Caſe of a ſpecial Verdict, et ſuper toram Materiam petunt Diſcretionem 
uſticiariorum ; i. e. they defire the Judges will diſcern by Law what 
is juſt, and ſo give Judgment accordingly /. Si a Fure decedas, 
| vagus eris, et erunt omnia omnibus incerta; and therefore Commiſſions 
which authorize any to proceed, ſecundum ſanas Diſcretiones veſtras, 

is as much as to ſay, ſecundum Legem & Conſuetudinem Angliæ (g). 
The aſſumed Diſcretion of a Judge is thus emphatically defined, 

by one of the fitſt Lawyers in Veſiminſter-Hall. 


(a] Green in his Prefatory Diſcourſe, to his excellent Treatiſe on © The Spirit of the Bank- 

„ rupt Laws. e | 

| 0 5 Rep. 100. <0 

(c) 10 Rep. 140. 4 Med. 115. 

- (4) Co. Lit. 62. b. | | 

(e) Co. Lit. 229. b. 10 Rep. 140. 2 Bulfr. 197. 199. Hob. 158. 

 (f) 4 loft. 41. Fortefe. Rep. 393. = ah. 
g) Co. Lit, 227. b. Io Rep. 138, 


The 
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The Diſcretion of a Judge is the Law of Tyrants ; it is always 
unknown; it is different in ferent Men; it is caſual, and depends 
upon Conſtitution, Temper, and Paffion. In the beſt it is often- 
times Caprice, in the worſt it is every Vice, Folly, and Paſſion, to 
which Human Nature is liable.“ 

Men of Learning and Ability aſſert, that there are a great Num- 
ber of Caſes to be produced, which will ſhew that the clear and 
known Rules of the common Law have been ſet at naught from 
Time to Time by the Exerciſe of the Judges own Diſcretion; and 
that where the Legiſlature hath given them Powers, which they 


had not by the common Law, they have exceeded and en- 


larged them in the ſame Manner, thereby aſſuming to themſelves a 
legiſlative Authority deſtructive of the Nature and Principles of a 
Free Government. By reading the Law Reports, it will often ap- 
pear that a Judge hath exceeded the Rule he ought to have been 


bound by, and by that afterwards another Judge hath done the ſame, 


and juſtified it by citing the firſt Error for an Authority; ſo that 
after a Repetition they have made Error Law, and invented a Maxim 
to ſupport it, viz. communis Error facit Fus. 
This Subject may be fully illuſtrated by an attentive e en 
of the Doctrine of Amendments at common Law, under the feveral 
Statutes which have altered it, and the extrinſical Practice of the 
Judges down to this Time. 
I be little Room for Amendments was from the original Conſti- 
tution of the Courts of Juſtice, according to L. C. B. (a) Gilbert, 
who grounds his Opinion on the following Paſſage in (6) Britton. 
But (c) notwithſtanding we have granted to our Juſtices the 
Power of inrolling Pleas pleaded before them, yet we will not 
* (d) ſuffer their Records to be Warrants to juſtify their own Miſdo- 


© 7ngs, nor that they eraſe their Records, nor , amend them, nor re- 
* cord contrary to their Inrolment ; for our Pleaſure is, that the 


« Power of our Juſtices be ſo limited, that they do not exceed the 


« Articles of our Writs, nor of the Preſentments of TO, nor of the 


% Plaints entered before them.” 


The above was an Ordinance of Edward the Firſt enjoining the 
Duty of Judges; the King certainly intended the Injunction for 
the Benefit of his People; it was to prevent their being e * 


(a) Gilb. Hiſt. C. B. 107. Bac. Abr. 89. 


(5) A very ancient Law Writer, ſo far back as the Reign of Kh Fir, whoſe Au- 
Raney can be diſputed upon no other Ground, than his 
ears. 


(c) Britton. Fol. 2. b. 3. a. See Stat. 8 Rich, 3. c. 4. The Penalty if a Judge ra a Roll. 
) Gilb, Hiſt, C. B. 107. Bac. Abr. 89. 
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2 Clerk misſtating the Opinion of the Court, in reducing it to Writ⸗ 
; but it is obſervable that the King will not that his Juſtices 
ju. a the Plaints entered before them, that is, as I apprehend, that 
#hey ſhall not alter the Allegations of the Party, that they ſhall neither 
eraſe nor amend them. Can any Conſtruction be more reaſonable than 
this? Can any be more agreeable to the Spirit of the (3) Ordinance ? 
A judge acting contrary to this Law might prove of the moſt mif- 
chievous Conſequence, for a Man charged with only a mere Treſpaſs, 
might by this Means be tried for hig Treaſon. A ſingle Judge pri- 
vately at Chambers might alter the Word Tenor to Purport, in am 
Information for a Libel ;. and thus deprive the Defendant of plead- 
ing de nouo, and making ſuch Defence, as the Nature of the Altera- 
tion might neceſſarily require, and this. by nat ordering the Alteration 
to be made ri the very Evening next preceding the Day of Trial. 

A modern moſt elegant Writer, ſeems to have preſtituted his Cha- 
racer as a Lawyer, in no Inſtance ſo much, as in that, wherein he is 
pleaſed to cenſure the Judges, for ſcrupulouſly deelining to alter their 
Records, without the Sanction of an Act of Parliament (4); However he 
hath the Candor to admit, that © they may, through a decent Degree 
“ of Tendernefs, excuſe. themſelves from amending in criminal Caſes; 
4c that they need not grant an Amendment, where it will work an 
* Injuſtice to either Party; or where he cannot be put in as good 4 
Condition, as if his Adverſary had made no Miſtake (b).” 

A late learned and judicious (c) Writer ſays, hes would aſk by 
10 « what Authority or Book Caſe, a /ng/e Judge hath an undoubted 
« Right to ſummonce Attornies to his Chambers, and direct Amend- 
„ ments in the Records of the Court? And whether the Courſe, 

« (which is the Law) of the Court, hath not conſtantly been, where 
either Party is deſirous of altering a Record, to apply by Counſel 
in open Court for that Purpoſe? And the Reaſon is obvious, viz: 

«© becauſe a Record being the Act of the Court, that is, of all the 

Judges thereof, they ought all to be applied to, for Leave to make 
an Alteration in their own Act.“ 

L. C. J. (4) Coke ſays, all Cauſes ought to be heard, ordered and 
determined before the Judges of the King's Courts, openly in the 
King's Courts, whither all Perſons may reſort ;. and in 20 Chambers, 

or other private Places : for the Judges are not Judges of Chamber; 


(a) Doctor Blackfone ſays, that this Ordinance was made, that a Record ſhould nor by any 


private Razure or Amendment, be altered to any fluiſter Purpoſe. . Black, Com. 407. 
(3). 3 Black. Com. 409. | 


(c) The Avthor of the Preface to Dig: Lib. 
Wann . g ; 


but 
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but of Courts, and therefore in open Court, where the Parties, 
Counſel, and Attornies attend, ought ORDERs, Rules, Awards and 
Judgments to be made and given; and not in Chambers, or other 
private Places, where a Man may loſe his Cauſe, or receive great 

Prejudice or Delay in his Abſence for Want of Defence; nay, that 
Judge who ordereth or ruleth a Cauſe in his Chambers, though his 
Order or Rule be juft, yet ofendeth he the Law, becauſe he doth it 
not in Court. And the Opinion is good and agreeable to this Law, 
Qui aliquid flatuerit Parte inauditd alterd, Aquum licet ftatuerit, -haud 
equum fuerit, neither are Cauſes to be heard. upon Petitions, or Sug- 
geſtious and References, but in Curia Domini Regis. 

Motion in Arreſt of Judgment on an Indictment for Hue the 
Government, and the Obſection made was, for that the Charge, 
which was laid to the Defendant, was not ſo certain and particular as 
it ought to be, for the Libels were not ſet forth in hec Verba, as 
they ought; neither was the Defendant charged directly with writ- 
ing or making the very Words and: Sentences expreſſed in the In- 
dictment, but only that he made and wrote Libels, in which among 
others, was contained“ according to the Tenor and to the Parport 
(a) following.“ After the above Caſe had depended in the King's Bench 
ſeveral Terms, and after it had been ſeveral Times argued at the 
Bar, it was agreed by Holt Chief Juſtice, Rokeby and Turton Juſtices, 
upon ſolemn Argument on the (5) Bench, that if the Indictment 
had been for a Libel, containing, among other, © to the Purport fol- 
lowing,“ it had been (c) ill, becauſe it had not imported, that the 
Words were the ſpecific Words which were in the (d) Libel.. The 
Court muſt be Judge of the Words themſelves, and not of the Con- 
ſtruction the „ puts upon them, but ** according to the Tenor 
following“ imports the very Words (e) themſelves. For the Tenor 
of a Thing is the / Tranſcript'; and Rokeby ſaid the Words © to the 
Purport,”” were loſe and /eleſs Words; and the Words © according to 
the Tenor,” being of a certain and more ſtrict Signification, the Force 
of the latter was not hurt by the former, which Holt Chief Juſtice 
agreed (g) to; and if on the Trial, the Words in the Libel had not 
been exa&ly the fame, with the Words in the Indictment, the Defen- 
dant could not have been found guilty (4). 


(a) Carth. 408. 3 Salk, 226. pl. 5. 

(5) Lord Raym. 415. 

(c) 12 Mod. 218. 3 Salk. 226. pl. 5 | 

(4) Lord Raym: 415.-3 Salk. 226. pl. 5. ; 
(e) 11 Mod. 79. 85. 96. 3 Salk. 226. pl. 5, 

Vz Salk.' 661. 3 Salk. 225. 226. pl. 5. 

g) 2 Salk. 417. 


() 12 Mod, 218. 219. 3 Salhs 225. 


The 
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The juſt now cited, Ordiaance of Edward the Firſt was ſo rigidly 
obſerved, that' Ralph d Hengbam, Chief (a) Juſtice of England in 
that King's Reign, moved with Compaſſion for the Circumſtances 
of a poor Man, who was fined 13s. and 4d. in an (3) Action of 
Debt, - cauſed the (e) Record to be ra/ed, and made 6s. and 8d. he 
was (d) fined 800 Marks for this Offence. 

The learned Doctor Blackfone's Remarks on Hengham's Caſe, ſeem 
rather eguivoral, for in the (e) Body of his Commentaries, he obſerves 
that in Strictneſs it was certainly mmdefen/;ble,” and in the (e) Note, 
he ſays certainly 2 Offence was nothing very atrocious or diſgrace- 
« ful; for though removed from the King's Bench at this Time, we 
% find him about 12 Years afterwards made Chief Juſtice of the 
% Common Pleas, in Which Office he continued till his Death.” Would 
not this Reaſoning of the Doctor's be much more concluſive, were 
there not Inſtances of Gentlemen of the long Robe, who, finding 
the Buſineſs of the Bar not anſwer, have had Intereſt, by means of 
Family Connections, to advance themſelves to the Bench? 

With the (Y Fine of 800 Marks the Clockhouſe at Weſtminſter was 
builded, and furniſhed with a (g) Clock, which continueth to this 
| Pore lan- Cat. Jaſtice Southcot remembered, when Catlyn Ch. Juſt. 


- 


” 
_ 


B. R. in the Reign of Queen Eliaaberb would have ordered a Razure 
of a (i) Record in the like Caſe, which Sourhcot utterly denied to 
affent unto, and faid openly (i) in Court, that he meant not to 
build a Clockhouſe. PTB eee 4 8 1 DW: 
Thus we fee how very cautious the Judges were formerly of raf 
ing a Record, and how very ſeverely the Lord Chief Juſtice of the 
Court of King's Bench was fined for doing it, (eight hundred Marks, 
a large Sum in thoſe Days,) though the Chief Juſtice's Offence was an 
Act inſpired by Humanity alone, and done from a mere Motive of 
Compaſſion to a poor Man, who had been excefively, and conſe- 
quently legally fined, WOOD OR | hed 25 


(a) 4 Inft. 255. H. H. B. C. 649. N - 
() 3 Inſt. 9'2. Forte/c. Rep. 393 | 

(e) 4 Inſt. 255. Forteſc. Rep 393. 3 8 
(4) 2 Rich. 141. 10. 3 Inſt, 72. 4 Inſt. 25 5. Porigſe. Rep. 393. 
(e) 3 Black. Com. 408. | 

{f) Which Sum was entered on the Roll. 4 Inſt. 255. | 3 BET 

(g It hath been ſaid, that the original Bell to the Clock is the Tame that now hangs in St. 
Paul's Steeple. Upon this Story is it obſervable, that the firſt Introduction of Clocks was not 

till 100 Years aſterwards, about the End of the fourteenth Century. 3 Black. Com. 408. in 

Note (x). | 
0) 5 Inſt. 52. 4 Inſt, 25 5. 
; (i) 4 loſt, 255 in 


* * / 


* 
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Was I inclined to be facetious, an Opportunity offers, for in Al- 

lufion to the Clock being ſet up in Weſiminſter- Hall, which was paid 
for out of this Fine, it hath been ſaid to be a very firiking Memento 
to the Judges ; but I mention it as a modern eminent judicial (a) 
Writer declares he does, without meaning to pun. In my Apprehen- 
ſion the Caſe ſuggeſts as good an Opportunity at leaſt, of being ſeri- 
ous, for it was no Defence, no not even to the Lord Chief Juſtice of 
England, who had acted contrary to his Oath of Office, to his Duty, 
and to the Law of the Land; that he did it in Compaſſion to the 
Circumſtances of a poor Man, who, as ſuch, was exceſſively (6} 
fined. 
If the Lord Chief Juſtice of the Court of King's Bench was pun- 
iſhed thus ſeverely for altering a Record, and which Alteration was 
meant to relieve, what are we to think of that Judge who alters a Re- 
cord in order to convict? / 

At Common Law the Judges could make no Amendment in the 
Pleas of the Parties ; it was only their own Miſtakes reſpecting, Form 
they could amend. This important Aſſertion doth not depend on 
the Authority of Britton only, it is ee by all the 2 Books 
from Rieard the Second to Henry the Seventh; and even if they 
ſhould not be ſearched on Account of their being above fifty Years 
ald, the (c) firſt Statute of Amendment remains unrepesled, and is 
Evidence in the Caſe incapable of Contradiction. 

Previous to our laying before - the Reader an Extract Gn, the 
ſeveral Statutes of Amendment, and the Opinions of the Courts of 
Juſtice thereon, it ſeems proper to appriſe him of the Diſtinction be- 
tween Statutes of Amendment and Statutes of Feofails as they very 
materially differ one from the other, which does not ſeem to be at 
all attended to, by former Writers on this Subject. The Statutes 
of Amendment are thoſe Laws by Virtue of which, the Judges are 
authorized to rectify and ſet right Miſtakes occaſioned by the in- 
ſerting a Letter or Syllable too Mach or too little, by the Miſpriſion 
of the Clerk, The Statutes of Tegfars are dels Laws, by Vir- 
tue of which Miſtakes, though not amended, (hall not vitiate, vacate, 
or make void, the Judgment of the Courts. Thele latter Statutes are 
not within our preſent Purpoſe to difcuſs, we will proceed to thoſe 
which are, viz. the former ones. 


(a) The Honourable Mr. Juſtice 3 | 
(6) For as this Fine was much more than the Defendant could ever be able to o pay, the ĩmpoſ- 

ing it was contrary to Magna Charta. See Stat. 9 Hen. 3. 
00 Stat. 14. Edi, 3. c. 6. 
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The (a) tying down the Courts of Juſtice ſo ſtrictly not to alter 
their Records, was found very inconvenient, and many Judgments 
were reverſed' by the Miſprifions of Clerks, &c. wherefore, 

By Stat. 14. Edw. 3. c. 6. (which was the firſt (5) Statute for 
Amendment) By the Miſpriſion of Clerks, no Proceſs ſhall be 
“ annulled or diſcontinued by miſtaking one Letter or one Syllable 
** too muck or toe little ; but as ſoon. as the Taz 18 perceived \ 
e ſhall-be amended .“. 

Lord (c) Coke ſays, that though thi Statute expreſcly mentions 
only one Sllable or one Letter, that yet the Judges conſtrued it to 
extend to a Word, which his Lordſhip obſerves was a very favoura- 
ble Conſtruction in the Judge s, for the Benefit of the Suiter. 

As for the Miftake of a Letter merely (ſays a modern (4) juridical 

W riter) it is very extraordinary that this ſhould have been fheal; as 
at this Time no one (not even the greateſt Clerks) could ſpell with 
any Accuracy ; nay the fame Word, in the ſame Period, is often 
ſpelt in a different Manner throughout the Body of ancient Statutes ; 
it was indeed abſolutely impoſſible, that, before the Uſe of Printing, 
Accuracy-in Spelling (which depends ſo much upon Memory and 
extenſive Reading) could have been EFT to any — Con- 
| r or Perfediion. 
But as Learning is now ſo much improved, and the Art of Print- 
ing hath now been ſo long in Uſe among us, modern Judges ſeem, 
even in the Opinion of tl 16 Welteg Nee to adhere to the Letter 
of this Lax. 

ls it poſſible any Thing can be mbre decifve chan this Statute, 
of what the common Law then was? for can it be conceived an 
Act of Parliament would have deen made to amend a Letter or Syl- 
_ Jable, if (ach Amendment could at that Time have been made with- 
out it? all the Sophiſtry to be acquired by reading Twly over and 
over again, and tranſlating every Part of Demoſthenes, will be greatly. 
inſufficient to baffle the Evidence of this Statute, in which the Spi- 
rit of the Conſtitution is manifeſt by the Reſtraint it contains, that 
even ſuch one Letter or one Syllable ſhall not be amendable, unleſs 
the Fault "yo Engg mi. r en - or "Mittake of the erk in 
9 W 


(a) Bac. Abr. 9o. 


(5) Com. Dig 338. rl 5 
(c) 8 Rep. 158. a, | 52 N Oo 27 - 4 
Wi > Bar, Obſerv, on Stat. 200. 
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Lord Coke (a) ſays, the Judges were not agreed whether they 


could make theſe Amendments, as well after Judgment as Kd 
fore; therefore, | 

By Stat. 9 ( 50 Hen. 5. c. 4. ** The Juſtices before whom the Plea 
© or Record is made, or ſhall be depending, as well by Adjourn- 
« ment as by way of Error or otherwiſe, ſhall have RTF to 
c amend ſuch Record and Proceſs, as well after Er as be- 
fore. 


By Stat. 4 Hen. 6. c. 3. The ſaid Statutes ſhall not extend to 
Wales, nor to Records or Proceſs, whereby any Perſon ſhall be (c} 
ce outlawed at any Man's ſuit.” 

But (d) this firſt Exception ſeems to be annulled by Stat. 27 Hen. 

8. c. 26. by which it is enacted, That the Laws of England thall be 
uſed, practiſed, and executed in Wales. 
Though (e) theſe Statutes gave the Judges a greater Power than 
they had before, yet it was found that they were too much cramp'd, 
having Authority to amend nothing but (7) Proceſs, which they 
did not conſtrue in that large Signification, as to comprehend the 
whole Proceedings, but confined it to meſne (g) Proceſs, and Jury 
{þ) Proceſs, wherefore to enlarge the Authority of the Courts; 

By Stat. 8 Hen. 6. c. 12. S. 2. The Judges of the Courts, in 
« which any Record, &c. ſhall be, ſhall have Power to examine 
* ſuch Record, &c. and to amend in Affirmance of Judgments all 
« that in their /i Diſcretion ſeemeth to be Miſpriſion of the Clerk; 
and if any Record, &c. be certified defective, otherwiſe than ac- 
* cording to the Writing which thereof remaineth in the Places 
«© from whence they be certified, the Parties, in Affirmance of the 

<< Judgments, ſhall have Advantage to alledge Variance betwixt the 
*«« ſame Writing and the ſaid Certificate; and, that found and cer- 
certified, the ſame Variance ſhall be bus the N amended ac- 
s cording to ſuch Writing.“ 


(a) 8 Rep. 157. 1 

(5) Perpetuated by Stat. 4 Hen. 6. c. z. 

(e) This Statute, inſtead of extending the two former, is a Repeal of them both as to all 
Proceſs of Outlawry, which is a further Proof of the extream Jealouſy our Anceſtors then con- 
tinued to entertain of the 4 crevionary Power of Judges. 

(2 2 Saund. 40. 

(e) Bac. Abr. go. 

0 An Original, or other Writ in 8 thereof, is not included withia the Word © Prece/5.” 

8 ep. 157. a | 
(2) Proceſs previous to the Writ of Execution. 
(4) Viz. the Venire, and the Difringes. 


(i) For the true Diſtinction betweea the legal and aue, Diſeretion of a ＋ udge, ſee P. 50, 5 1. 
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It is obſervable, that the Authority to amend given by this Act, 
cannot take Place till after Judgment. 

By Stat. 8 Hen. 6. c. 15. The Juſtices, before whom any Miſ- 
* priſion or Default ſhall be found in any Records and Proceſs hang- 
ing before them, as well by Way of Error as otherwiſe, or in the 


Returns of the ſame made by Sheriffs, Coroners, Bailiffs, or any 


* other, by Miſpriſion of the Clerks, or of the Sheriffs, &c. ſhall 
* have Power to amend ſuch Faults and Miſpriſions by their (a) 
*« Diſcretion, and by Examination thereof by the Juſtices; this Sta- 
* tute not to extend to (5) Wales, nor to Proceſſes and Records of 
«© (c) Outlawries of Felonies and Treaſons.” | 
Notwithſtanding (d) the great Enlargement of the Power of the 


Judges, by the above recited Statutes in amending Writs, Proceſs, 


&c. yet none of them were thought to extend to Writs of Error ; 


and the rather, becauſe ſuch Amendment would not be in Afirm- 


ance of the judgment; but it being found that defective Writs of 
Error occaſioned great Delay of Juſtice, 1 

By Stat, 5 Geo. c. 13. 8. 1. Writs of Error, wherein there 
&« ſhall be any Variance from the original Record, or other Defect, 
* ſhall be amended by the Courts, where ſuch Writs of Error ſhall 
ce be returnable.” E522 2 1 

Thus it appears, that the Doctrine of Amendments remained un- 


altered for near three hundred Tears, viz. from the eighth Year of 


King Henry the Sixth, to the fifth of King George the Firſt. 
It (e) has been a great Queſtion, whether any of the Statutes of 


Amendment extend to the Caſe of the King, either to remedy the 


Party, where he hath prevailed againſt the King, or the King againſt 


-the Party ; but as it hath been ruled in both Caſes, and ſeems now 


eſtabliſhed, that theſe Statutes do not extend to the King, it will be 


nceedleſs to enter minutely into this Inquiry; for though only In- 


dictments, Appeals, and Informations on penal Statutes are excepted 
in Stat. 8 Hen. 6. c. 12. Sect. 2. yet becauſe the firſt (7) Statute ſays, it 


(a) For the true Diſtinction between the legal and afſumed Diſcretion of a Judge, ſee P. 50, 51. 


() But this Exception ſeems to be annulled by Stat. 27. H. 8. c. 26. by which it is enacted, 


that the Laws of Exgland ſhall be uſed, practiſed and executed in Wales 2 Saund. 40. | 
e) This Statute inſtead of extending the former, is a Repeal of them as to all Proceſs of 


Outlawry, which is a further Proof of the extreme Jealouſy our Anceſtors then continued to en- 


tertain of the di/cretionary Power of Judges. 
(d) Bax. Abr. 95. c 15 | ; 
(e) Bac. Abr. 95. Salk. 51.52. Com. Dig. 339. 2 Lord Raym. 1065. 1066. 1070. 1071. 
See Com. . 3 oO me | "3 LEE 
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ſhall be amended on the Challenge of the Party, in which the King 
cannot be included, the ſubſequent Statutes are ſuppoſed to be made 
on the ſame Plat-Form ; and that this Exception is only ex abundant: 
Canteld. 1 8 
From the Statutes of Amendment, (ſays Judge (a) Barrington) not 
extending to criminal Proceedings, many Criminals have eſcaped the 
Puniſhment due to their Crimes, to the great Encouragement of 
other Offenders, and to the Diſgrace of the Law. * 
The ſame (a) Author owns that he is not aware of any material 
or ſolid Objection to make thoſe Statutes extend to criminal Pro- 
ceedings : that no one could have heard of the late Application to 


the Houle of Lords in the Caſe of (5) Luckup, to reverſe a Judgment of 


the King's Bench, for what is called Error, but muſt have wiſhed 
that there was ſuch a Power to amend. | 

We have looked into Lookup's Appeal, and do not find, that the 
Power of amending that Record, was the Queſtion before the Houſe; 
but whether the Judgment, as it then ſtood on the Record, unaltered, 
was a legal judgment? | 

This Difficulty (ſays the ſame (2) Writer) with Regard to altering 
a Record, is entirely peculiar to the Law of England; and being 
carried to the abſurd Exceſs and Strictneſs to which there was for- 
merly a moſt blind Adherence, hath occaſioned the many Statutes: of 
Amendments and Feofails. He does not, however, mean by this to 

inſinuate that Records ſhould be wantonly altered, but only where 

the Alteration does not materially affeft the Point in Diſpute, and where 
the Alteration is made under the Controul of the ſuperior Courts. 


| (a) Bar Obſerv. on Stat. 200. | | 
(2) We wonder the learned Welch Judge did not aſſure us, that he /þe/r this Gameſter's Name 


« Luckup,” without meaning to pun. See P. 55, The Hero of this Note was well repreſented, 


as was alſo a noted Limb of the Profeſſion, properly and deſervedly ſtigmatized, by the facetious 
Mr. Foote, in his admirable dramatic Satyr of“ The Devil upon two Sticks ;” and we embrace, 
with the higheſt Satisfaction, this Opportunity of contributing our Mite of Applauſe to him for our 
Entertainment. We confeſs ourſelves at a Loſs todetermine which Parts of that judicious Performance 
molt deferve Approbation. As Citizens of the World, (much more ſo at leaſt than as Lawyers, 
in which Aſſertion we are under no great Apprehenſion of not being believed) we were pleaſed 
with the Definition of a Flaw, viz. a legal Loophole preſerved by the Lawyers for Rogues to 
creep through, in order to prevent the Game from being totally deſtroyed ;” and we were of Opi- 
nion, that the Satyr was too general to need any Apology, Our CharaQer will not permit us to 
indulge ourſelyes any further on this Occaſion ; otherwiſe our Inclination to do the Author, the 
Player, and the Manager, reſpective Juſtice, would carry us great Lengths; as we could add 
much to his Commendation in all theſe ſeveral Departments of the Theatre; to conclude, 
therefore, Mr. Foott hath convinced us, that he is bleſſed with the Poignancy of Juvenal, the 
Power of Per/jus, the Pleaſantry of Horace, and the Wit of Rabelais; without the Indelicacy or 
Obſcurity of any of them, Though we had not an Opportunity of introducing this great Genius 
into the Body of our Work, aue have ſauinged him in the marginal Notes, gh et 
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The Notion of fome Judges, that an Information for a Miſdemea- 
nor may be amended, under the Exception in the 8 Hen: 6. e. 12. 
becauſe Appeals and Indictments of Treaſon and Felony are only 
therein expreſſed, hath no folid Ground to ſupport it; the Meaning 
of the 8 of Hen. 6. being fully declared by the a/ Proviſo in the Sta- 
tute of George the Firſt. 1 | . 

Such Notion is a manifeſt Miſconſtruction both of the Words of 
that Act, and the Meaning of the Legiſlature; for till after the civil 
Wars between the Houſes of York and Lancaſter were ended by the 
Victory in Boſworth Field; no ſuch Thing as an Information for a 
Miſdemeanor had ever been heard of in a common Law Court: for 
although it hath been ſaid, that Informations were received at the 
Council Board, before the Erection of the Star- Chamber, no Record 
of any one of them hath come down to us, by which we can know 
of what Nature they were: And although it hath been faid by ſome 
Judges, that Informations were by common Law, yet no Record was 
ever found in the King's Bench to verify ſuch Dictum, till long after 
the 8th of Hen. 6. or before the Abolition of the Star- Chamber, out 


of which the Information for Offences was tranſplanted into that 
Court, not by Act of Parliament, but by the Boldneſs of the Judges, 


whereby, and by the common Maxim, communis Error facit Fus, 
It hath injuriouſly been eſtabliſhed. EDN or 

No Propofition in Euclid can be clearer than that every Amend- 
mend in Subſtance, or where the Matter amended did not appear to- 
be a Miſprifion of a Clerk or Officer in Writing, hath been contrary 
to Law, and a Violation of the Conſtitution, _ "IE 

Tt is no Argument to juſtify an illegal Amendment,. to fay, it made 
no Alteration in the Senſe of the Record: the Law hath not truſted: 
a judge with a Diſcretion to decide ſuch a Queſtion; upon what 
Ground: then, unlefs it be of his own making, is a Judge to be ju- 
ſtified, who ordered a Record, in a criminal Proſecution, by Infor- 
mation, the Evening before it was tried, to be amended in ſeven or 


eight Places of the ſubſtantial Part of the criminal Charge, from 
what it had been ſettled and altered by the Officer who exhibited it 


ex Officio, thereby making an Information either bad, or ſuppoſed to 
be bad, as it ſtood before the Amendment, good and ſufficient to- 


(a) Which Proviſo is conceived in the following Words: © Provided that nothing in this 
% Act contained ſhall extend, or be conſtrued to extend to any Appeal of Felony or Murder,. 
* or to any Proceſs upon any Indictment, Preſentment, or Information of or for any Offence or 
% Miſacmeanor whatſoever.” Thus you ſee the ſame Spirit is preſerved as fully in this Act, as 
in any of the former ones. aer — 1 85 


incur 


/ 
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incur a ſevere Puniſhment, which otherwiſe could not have 
been the Conſequence ? Is there a Precedent that authorizes ſuch an 
Amendment at common Law ? Is there an Act of Parliament that 
warrants it? If there be neither the one or the other to juſtify. it, 
no Offence can be greater, or of a more dangerous Nature to the 
Conſtitution, or more to the Diſhonour of the Crown: it tends to 
the Introduction of arbitrary Power: it conſtitutes the Judge a Ba- 
ſhaw : it ſubverts the Law of the Land: it deſtroys the Idea of Li- 
berty, by making the Magiſtratèꝰ convicTt,. where the Law does not 
fo much as even ACCUSE. | 

As (a) the Statutes of Amendments extended only to what the 
Juſtices ſhould interpret the Miſpriſion of their Clerks and other 
Officers, it was found by Experience, that many juſt Cauſes were 
overthrown for Want of Form, not aided by any of the above Sta- 
tutes, though they were good in Subſtance : wherefore,. for the fur- 
ther Relief of the Suitors, the ſeveral Statutes of Feofails were made, 
but theſe, as we obſerved before, are not within our preſent Purpoſe 
to diſcuſs. | 

The Reader, we preſume, is by this Time perfectly fatisfied, that 
no Record of the Pleas of the Parties is amendable, either at com- 
mon Law or by Statute, otherwiſe than the Miſpriſion of a Clerk or 
Officer; and not where a Fault ariſes from Ignorance, Miſtake, or 
Error, in the drawing or in the Subſlance of any Charge or Allega- 
tion, in any criminal Proſecution whatſoever. 1 

The Word Tenor, in Point of Law, lignifies an exact (6) verbatim 
Copy of the Original; the Word Purport, in Point of Law, fignifies 
an Abſtract only of the Original: and it is upon this Foundation 
ſolely, that a Defendant, in a Proſecution for a Libel, hath oftentimes 
nothing more to depend on for his Defence, than comparing the 
Libel ſet forth in the Record, with the Libel itſelf; for if the farmer 
happens to differ from the latter, in only one ſingle Letter, ſuch 
Variation, though the Senſe be not (c) altered thereby, is fatal, and 
will occaſion Judgment for (d) the Defendant ; for if a Libel be ſet 
forth in theſe Engliſb Words, a Variance (faid the Lord Chief Ju- 
ſtice (e) Holt) ſpoils the whole Information; it is true, ſaid his 


(a) Bac. Abr. go. 


(5) 2 Salk. 660. pl. 7. 3 Salk. 225. 226. pl. 5. 12 Mod. 218, £ 
(e) 2 Salk. 660. pl. 7. 3 Salk. 224. pl. 1. 226. pl. 5. 
(4 11 Mod. 96. 97. 2 Salk. 661, 12 Mod, 218. Z19, 


_ (#) 11 Mod. 96. . | 1 
_ . Lordſhip; 
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Lordſhip, the Difference is trifling, but what Rule ſhall the Court 
be guided by ? Where ſhall we ſtop, if we begin to allow of any 
Variations in (a) Caſes of Libels? If the Court (ſaid Mr. Juſtice 750 
Povel) was not to ſtop at a Word, where would be the ne plus 


ura? The Conſequence might be ill, in giving a Looſe in Caſes 
of Libels, for if Judges had ſuch a Power, it might be carried to 


Caſes of high Treaſon, and endanger Men's Lives by Inferences. 
The Reaſons of thoſe Lords who were pleaſed to enter their 

Proteſts againſt ſome Proceedings, in Relation to the Caſe of Doctor 

Henry Sacbeverell, in the Houſe of Peers, ſeem moſt proper to cloſe 


this Pare: of our Argument ; we will therefore tranſcribe them. 


Die Marit. 14 Martn, 1709. 


| The (%% Queſtion was put, 
That by the Law and Uſage of Parliament in Fiete by In- 


peachments for high Crimes and Miſdemeanors, by writing or ſpeaking, 


the particular Words ſuppoſed to be criminal, are not neceſſary 70 be ex- 


preſsly ſpecified in ſuch Impeachments. 


It was reſolved in the Affirmative. Dyſentrent”. | 
iſt. (d) Becauſe we conceive the Law of the Land is as much the 
Rule of Judicature in Parliament, as it is. in the inferior Courts of 


{= Juſtice; and ſince, by the Opinion of all the Judges in all Profecu- 
tions by Information or Indictment for writing or ſpeaking, the 


particular Words, ſuppoſed to be criminal, muſt be expreſsly ſpe- 
cified in ſuch Information or Indictment; and that this is the Law 


of the Land, confirmed by conſtant Practice: we conceive that 


there is the ſame Reaſon and juſtice for ſpecifying in Impeachments 


the particular Words ſuppoſed to be criminal, for otherwiſe a Perſon 


who is innocent and ſafe by the Law, out of Parliament, may ne- 


vertheleſs be condemned in Parliament. 
4 For we conceive, that ſome Reaſons of Law and Juſtice, why the 


Words ſuppoſed criminal muſt be ſpecified in Informations and In- 
dictments, may be, that the Party accuſed may certainly know his 


Charge, and be thereby enabled to defend his Innocence; that the 


(a) 11 Mod. g 
_c<b) 11 Mod. 1 whom Lord Chanc. Camden honours with the Character of being « the 


only honeſt Man on the Bench,” at the Trial . the ſeven Biſhops. Dig. Lib. 54. 


(eh 8 St. Tri. 565. 


| 25 ) This Proteſt is neither correctly printed, or TTY in due Order of Time, in “ A Col- | 
$4 1 | 


on of the Lords Proteſts,” publiſhed in 1767. 
Jury 
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Jury may know it too, and be enabled thereby the better to apply 
the Evidence given by the Witneſſes to the Matter of ſuch Charge ; 
and that the Judges themſelves may the better judge of the Nature 
of the Crime, and of a Puniſhment adequate to it; which in Caſes 
of Miſdemeanors, which are indefinite and innumerable, muſt ex- 
tremely vary, according to the Heinouſneſs of the Offence ; and 
finally, that the Houſe of Lords, upon Complaint to them, may 
alſo judge whether the Fine, which is uſually one of the Puniſhments 
for Miſdemeanors, does not exceed the Demerit, eſpecially ſince the 
Bill of Rights, exorbitant Fines are declared to be illegal ; which 
Reaſons ſeem to be fully as ſtrong, in the Caſe of Impeachments, as 
in Indictments and Informations: for the particular Words are as 
neceſſary to enable the Lords to determine uprightly and impartially, 
as the Jury or Judges, and as neceflary for the Defence of the accuſed 
here, as in the Courts below; and if there was to be a Difference, 
it ſeems more neceſſary in this high Court, for the weightier the 
Proſecution is, the more need has an unfortunate Man of Indul- 
gence, and all lawful Favour; and ſurely there cannot be a heavier 
Load upon any Man, than an Accuſation of all the Commons of 
Great Britam. _ | „ 

zdly, We do not remember any Precedent inſiſted on for the 
Maintenance of this Reſolution, ſave only the Caſe of Doctor Man- 
waring, which, we conceive, could not warrant this Reſolution: 
for, | | | 

1. The Words charged upon him by the Commons Declaration 
were not compared with the Sermons, though it was deſired, and 


_ conſequently no Lord could ſay, they were not the Words of the 


Sermon; and, therefore, upon ſuch Uncertainty, we conceive, we 
could not ground a poſitive Reſolution. _ 

2. The Charge upon him taken out of his Sermon, on the fourth 
of May 1628, ſeems to be the very Words by him ſpoken, for they 
were atteſted by Ear-Witneſſes, who ſurely never were or could be 
admitted to atteſt their own Conjectures of the Scope of a Sermon, 
and not ſpecify the very Words, for that would be to make the Wit- 
neſſes to be the Judges. 4 


23. Beſides, in ſuch a Caſe as this, where the Party did not inſiſt 
on any legal and juſt Exceptions, of which he might have taken 


Advantage, if he had made his Defence, which he did not, but ſub- 
mitted and begged Pardon; this ought not to be looked upon as a 
WH Pd SS ET ia Oe ain go eee Precedent 
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Precedent or Authority, to juſtify the Illegality of the Form of that 
Impeachment. 

3dly. But although this Precedent was full, and expreſs to the 
Point refolved, we humbly conceive, that one Precedent is not ſufficient 
to ſupport a Law and Cuſtom of Parliament, nor conſequently a Re- 
ſolution declaring it; for ſurely there is a great Difference between a 
ſingle Inſtance, and a Law and Cuſtom. 

4thly. Eſpecially fince, we conceive, that in all the Precedents, at 
leaſt all that have appeared to us, for four hundred Years, of the 
Proſecutions in Parliament, the particular Words charged as criminal, 
have been conſtantly expreſſed in the Articles, or Declaration of 
Impeachments. 


Edw. 2. Exilium Hugonis de le Spencer Patris & Fil. The firſt 
Article was, for making a Bill in Writing, the Te- 
nour whereof was particularly ſet forth. | 
28 H. 6. MWitlham de la Pool. Sixth Article was, for Words ſpoken 
: by him fitting in the Council in the Star- Chamber, 
viz. That he ſaid, (he had a Place in the Council 
Houſe of the French King, as he had here, and was 
as well truſted as he was here ; and could remove 
from the French King the ee Man of * Council 
if he would.) 


Art. 4.5. Lord Finch. The Opinions he delivered are ſet forth in 
| Iv hac Verba, as alſo the Times when he delivered them. 
7. Another Opinion delivered by him in the Exchequer 
4 Chamber, and Weſtern Circuit, is ſet down. 1 in 1 his ex- 
preſs Words. 1. 
1640. 
Art. -11. Doctor Coſans. He is charged wich Words delivered in 
5 ga Sermon at Dur bam; the Words are theſe, 
j The Reformers, &c. 
19. Charges him with Words in like Manger; i the Words 
were theſe, 


The Ng Sc. a 
„ <7: | 
Ate; 36 - Berlely The Words charged upon him are expreſoly 
+145 1) 'mentjoned, 
4. & 5. T hat he ſubſcribed an Opinion in bad 2 which are 
| ſpecified. 
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6. The Matter therein charged, though of Record, was co- 
pied and delivered with the Articles. 
7 & 8, The Words ſpoken, and the Place expreſsly ſet forth. 
1641. 
Att. 1. 2. 3. Judge Crawky. For ſubſcribing and giving Opinions, 
ſet forth in bac Verba. 


1041. Herbert. For Fen ay Articles againſt the five Mem- 
bers, which Articles follow in theſe Words, &c. 32 

1641. Thirteen Biſhops impeached for making and promulging, 
in 1640, ſeveral Conſtitutions and Canons, contrary to 
the King's Prerogative, &c. 

They demurred, becauſe the Charge was general, but 
receded from this Demurer, becauſe it appeared to be 
particular. 

1641. 

Art. 2. Earl Strafford.. Expreſſes the Words ſpoken by him, 

and the Time. 

4. 20. 21. 22. Expreſs the very Words ſpoken by him. 

23. 24. 25. Is in the like Manner with an Inuendo of his Mean- 

26. 27. ing. 


1642. Art. Archbiſhop Lau. Expreſs the Words ſpoken bs him. 
1, 44 10% 


e . the Words en by him, and the Time and 
Place. 


So neceſſary did the long Parliatnent itſelf think it, to purſue the 
Forms of Law in all their Proſecutions. 

Upon the whole, therefore, we conceive, that ſo great a Number 
of Precedents is ſufficient to outweigh the ſingle Inſtance of Doctor 
Manwaring's Caſe, how appoſite ſoever it may ſeem to be to the 
preſent Caſe, which, for the Reaſons we have mentioned, is far from 
being plain and clear, or having the full Authority of a Precedent ; 
and the Law and Cuſtom of Parliament, as we conceive, is to be . 
termined by conſtant Courſe and Practice, and not one Precedent, 
occaſioned by ſuch odious Doctrines as thoſe of Doctor Manwaring's ; 
nor can the contrary Aſſertion to the aboveſaid Reſolution be of any 
ill Conſequence to Impeachments by the Commons, hecauſe it is 
eaſy for them to ſpecify the Words which offend them, but ex- 
w difficult for the accuſed to defend himſelf without knowing 

K TR "On them 3 


To le) Stat. : Geo. . 3. Cc, 23. 
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them; and as all, who are charged criminally, have Leave to make 
their Defence, ſo they ſhould alſo have allowed them all lawful 


Means for it. 


Jo. Ebor. Scarborough, Abingdon. 

Scarſdale, Conway, © North and Grey, 

Beaufort, H. London, O/borne, ' 

Berkſhire, Thanet, e., 

Plymouth, Northampton, Stawell, 

Denbigh, Willoughby de Broke, Lempſter, 
Rocheſter, Howard, © Leeds, 

W. Ceftriens', Suſſex, Angleſey, 

Guilford, Ferrers, Jerſey, 

Guernſey, Yarmouth, Craven. 


Nottingham, Weymouth, 


By Stat. 8 Rich. 2. c. 4. * If any Judge be convicted of falſely 
entering of Pleas, ra/ing of Rolls, or changing of Verdicts, he ſhall be 
puniſhed by Fine and Ranſom at the King's Will, and ſatisfy the 
Party.” „ 
| 1. (a) Coke obſerves, that it is not material whether the Act be 
done, either before or after Judgment, ſo Judgment be given. 

The Judges ought to remember, that their (5) Office is Jus dicere, 
and not Jus dare; that is, to interpret, not to make Law; but if they 


will exceed their Authority, they may be complained of in the Com- 


mittee of Courts of Juſtice, which Committee is always appointed, 
at the Meeting of Parliament, for the Redreſs of ſuch Grievances; 
and in Caſe the Judges are here found to have been deficient in their 
Duty, either by doing what they ought not to have done, or by re- 
fuſing or omitting to do what the Law enjoins them to do, they 
may, in either Caſe, upon an Addreſs to the King from both Houſes 
of Parliament, notwithſtanding they hold their Offices for Life, be 
removed ; for they can continue Judges only during their good Be- 
haviour, as appears from the laſt (c) Act of the Legiſlature, con- 
cerning this Matter. 

Part of the Preamble to this Act recites, that His Majeſty had been 
graciouſly pleaſed to declare from the Throne to both Houſes of Par- 
liament, that he looked upon the Independency and Uprightne/s of 
Judges, as eſſential to the impartial Adminiſtration of Juſtice, as one 


(a) 3 Inſt. 72. 
(5) Lord Bac. 5 20. 


of 


* e 8 einen 
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of the beſt Securities to the Rights and Liberties of his loving Sub- 
jects, and as moſt conducive to the Honour of his Crown.” | 

L. C. J. (a) Vaughan ſays, If any Man thinks, that a Perſon 
* concerned in Intereſt, by the Judgment, Action, or Authority, 
_ * exerciſed upon his Perſon or Fortune, by a Judge, muſt ſubmit in 
& all, or any of theſe, to the implied Dzſcretion and Uprightneſs of 
&* his Judge, without ſeeking ſuch Redreſs as the Law allows him, it 
«© jg a Perſuaſion againſt common Reaſon, the received Law, and 
„ Uſage both of this Kingdom, and almoſt all others.” 

By Stat. 8 Rich. 2. c. 4. The Party grieved ſhall ſue by Writ of 
Error, or otherwiſe, according to the Law, if he ſee it expedient 
for him, in order to obtain Reſtitution of his Inheritance taken from 
him, by a Judge (C) his making a falſe Entry, raſing the Record, or 
changing the Verdict.“ | ! 


A Judge's Order, made out of Court, according to modern 


(c) Practice, at his Houſe or Chambers, hath the Quality of an Act 
of Deſpotiſm, inaſmuch as if it be illegal or oppreſſive, the Injury is 
incapable of Redreſs, becauſe if a Writ of Error be brought, the 
Grievance, which is the Order, cannot be removed to the ſuperior 
Juriſdiction for want of being recotded, OY, cannot be cor- 
reed, unleſs the Court below, where it hath had its Effect, be pleaſed 
to make it a Rule of Court, and return it with the Tranſcript of the 


Record on the Writ of Error, which it is ſaid hath lately been de- 


fired and refuſed, though it is certain the, principal End of recordin 
Proceedings at Length in Courts of Juſtice, is to make the Redreſs of 
Errors practicable- 5 

It is obſervable, however, that Sir Fleteber Norton (in the Conti- 
nuation of his Argument for the Plaintiff, on the Commiſſion in Er- 
ror, in the (4) Cauſe of the Chamberlain of London, againſt the At- 
tornies, touching the City's Right to oblige ſuch of them, as practice 
Conveyancing in London, to be free of the Scrivener's Company) ex- 
preſsly ſays, that though the Matter in Favour of the Party “ does 
* not appear in the Record, their Lordſhips are to correct the Er- 


4 rors; and what is in the Law, is as much before the Court, as 


„ what is in the Record.” - 


(a) Yaugh. Rep. 138. 139. 
(5) 3 Inſt. 72, 2 


5 (oy or en Practice (according to honeſt Judge Powel) cannot alter the old Law, 


%) P. 106, of the Report of thoſe Proceedings, | 
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vr Tenor to Purport, read Purport to Tenor. 
vr exceſſively, read illegally. 1 


34+ after which add a Comma, 


56. 
57. 29. 
59. 


een Thy 29 


Note (5) for preſerved read left open. * 


a Body of the Work read Text. 


after ki add ſoundly. 


50. In Notes add Stat. 5 Geo. c. 13. Sect. 2. 
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INQUIRY 
INTO THE 
HISTORY and ABOLITION | 
of the COURT of | 
STARCHAMBER. 


UPON THE 


PRINCIPLES of LAW, and the CONSTITUTION, 


* 
1 


PARTICULARLY AS IT RELATES TO 


PROSECUTIONS for LIBELS. 


With NOTES, REFERENCES, and OBSERVATIONS, 
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By an ENGLISH CROWN LAWYER. 
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The Proceedings, Cenſures, and Decrees of the Court of Star-Chamber 
were, by Experience, found to be an intolerable Burthen to the Subject, 


and the Means to introduce an arbitrary Power and Government. 
The Legiſlature's Reaſons for aboliſhing the Court. 
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| A do fall out both in Peace and War, that do require an extra- 
ordinary Help, and cannot await the uſual Cure of common 


Rule and ſettled Fu/tice, the which is not performed, but altogether 


after one Sort, and that not without Delay of Help, and Diſpenſe 


of Time: ſo albeit here within this Realm of England, the moſt 
Part of Cauſes in Complaint are, and ought to be referred to the or- 
dinary Proceſs and folemn Handling of common. Law, that ſingular 
Diſtribution of Fuſtice, yet have there always ariſen, and there will 
continually, from Time to Time, grow ſome rare Matters meet for 
Juſt Reaſon to be reſerved to an bioher Hand, and to be left to the 
Aid of abſolute Power, and irregular Authority. 

Such are the constitutional Reaſons given by the learned (a) Lam- 
bard, for the original Inſtitution of the Court of Star- Chamber; 
can there be a greater Proſtitution of the Word Fuftice, than in 
calling that Court a Court of Fuſtice, whoſe Deciſions were the Reſult 
of abjolute Power and rrregular Authority ? 


* Lamb, Arch 88. 
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74 COURT of STAR-CHAMBER 
The Court of Star- Chamber is ſo called, (according to Sir Thomas 


(a) Smith) either becauſe it is full ( of Windows, or becauſe at 


the firſt, all the Roof thereof was decked with Images of gilded (e) 


Stars. Cones (d) ſays, it had its Name of Star- Chamber ever ſince 
it was held in a Chamber of that Name, at Weſtminſter, which had 
been long ſet apart for that Uſe; for in an (e) Act of Parliament in 
Edward the Thirds Time, we find, Conſeil en Ie Chambre des Eftoiltes, 
pres de la Receipte al Weſtminſter ; that is, The Council in the Star- 
Chamber, near the Receipt at VMeſtiminſter. 

Some have imagined that it was called // the Star-Chamber, be- 
cauſe Crimina (g) ſtellionat were there handled : others that it is de- 
rived of the Saxon Word Steeran, to ſteer or rule, as doth the Pilot, 


| becauſe this Court did ſteer and govern the Ship of the Common- 


Wealth. But the true Cauſe of the Name i is, beeauſe, as is aforeſaid, 
the Roof i is (5) ſtarred. In all Records in Latin, it is called“ Ca- 


mera ſtellata. 
Albeit (7) the Stile of the (4) Court of Star- Chamber be coram 


Rege & Concilio ſuo (of ancient Time, coram (1) Rege in Camerd, &c.). 
yet the King's Council of that Court heard and determined Cauſes 


there, and the King, in 3 of Law, 3 is (m) always in Court. 


(a). Common-Welth of England. 1 18, 119. B. 3. Chap. FR Cowel Interpret. Verk. Star- 
2 3 5 
4 Inſt. 66, Lamb; Arch, 185. | 
0 876 Camd d Brit. cer v. 4 fl. 66. Lamb, Arch. 186... 
(%) Gi 55 e Brit; ccL1v. 


te 41 Edw. z . 4 Inti. 60. 65.  Lambard ſays, that in the Roll of Patents de An. 2 Rich. 
Part I, Miembr. 28. this Court. hath the e 


ſs Name of Star- Chamber. Lamb. Arch. 177. 
Mr. Juſtice, Barrington ſeems miſtaken in his bfervation on Stat, 3 Hen. 7. c. 1. which is, that 
the 4 of Star-=Chamber is not mentioned to be held alu way Name till 19 Hen. 7. c. 18. See 
Bar. Obſerv. on Stat; 347. Note (x); 
O01 4 Inſt, 66. 
D 3 * Lord Bac. 35. Lambard ſays the Name of this Court was. 5 of the Latin Word 
Stellio, which betokeneth that flarry and ſubtle | Beaſt} of whoſe Name the Fault of crafty Co- 


| zenape is borrowed by the Ciuilians, which they call; C/imen fellionatum, becauſe the Sin is 


puniſhed in this Court by an extraordinary Poul even. 22 it was in the Law civil. Lamb. Arch. 
184. - Poſt. 79. Note (e). | 


(5) But Ruſoworth ſays, that this Court was fin wallet in our ancient Year Books "FTE 


| Hiellata, [Star-Chamber] becauſe the Chamber, rol the Court was kept, was adorned with 
Stars, but becauſe it was the Seat of the Great Court, and the Name was given cording to the 


Nature of the Judges thereof; |Dexominatio E. 42 fei r and maus — trabit 10 i. 


minus. Ryſue: Collect. Part 2. Fee 5 P. v 


(i) 4 | 
(444 — 2 wo #1 | 2 
2 ö Collect. Part 2. vol. * P. 


my TE 7 | This 


73. 
2 m) The King did perſonally ſit in ] 22 with his Council in this Court. . Arch: 
165. 180. 


'This Court was holden coram Rege & Concilo, and might be 
compounded of three ſeveral Councils. That is to ſay, of x +: Lords 
and others of his Majeſty's Privy Council, always Judges without 
Appointment, The Judges of either Bench and Barons of the Ex- 
chequer are of the King's Council for Matter of Law, &c. and the 
two Chief Juſtices, or in their Abſence, other two Juſtices were 
ſtanding Judges of this Court. The Lords of Parliament are properly 
De magno Concilio Regis, but neither theſe, being not of the King's 
Privy Council, nor any of the Reſt of the Judges or Barons of the 
Exchequer were ſtanding Judges of this Court. 

Camden (a) ſays, this Court was in Age the moſt ancient, for it 
ſeems to have been as early, as Appeals from the Subjects to their 
Sovereign, and was the Birth and Riſe of the King's Council. 

Sir Henry (6) Spelman ſays, it was in Lieu of that which was in 
ancient Time the Coun/el- Chamber, and Specula Regni, the Watch 
Tower of the Kingdom. 

Lord (c) Coke ſays, it was a Court in and before the Time of Ed. 
ward the Third; and Lord (4) Bacon ſays, it lybſitcd by the ancient 
common Law of the Realm. 

Lord (e) Clarendon ſays, that this Court was ah extended =” 
confirmed, than ( founded by the Statute of King Henry the Se- 
venth : for, no Doubt, it had both a Being, and a Juriſdiction, before 


that Time, though vulgarly (g) it received Date from thence. 
Cardinal (4) Wolſey, Archbiſhop of York, by ſome was thought to 


have firſt deviſed this Court, becauſe that he, after ſome Interruption 
by Negligence of Time, augmented the Authority of it. 


This Court of Star-Chamber was compounded of good (7) Ele- 


ments, for it conſiſted of four Kinds of Perſons, Counſellors, Peers, 


Prelates, and Judges; the Laune Chancellor #) of England, the 


(a) Gib/. N Brit, rv 4 Lift 2 


a or of the Terms. 94 See Reps Called. Part 2. vel. I. P. 473. 
c 8. : 

(4) 3 Lord Bac. 35. 

(e) Clarenil. Hift Rebel. 223. Gibſ. Camd. Brit. cel lv. 4 Inſt, 62. 


H. Ruſbworth ſays it was not founded by this Act. Raſbav. Collect. part 2. vol. I. p. 475. 


So ſaid the whole Court of King's Bench. Cre. Gar, 168. pl. 14. 
$4 Lamb. Arch. 185. S. P. | | — 
() Sir T. Smith. 120. | 
(i) 3 Lord Bac. 35. 


(4) Stat. 3 Hen. 7. c. 1. S. 1. 4 Inſt. 6a. 65. Sir T. Smith. 118, 12m. G1 Camd. Brit. 
ccLiv. The Lord Chancellor preſided; and i the Voices were equal, he gave the "NY Vote. 
Ry — Collect. Part 2. Vol. I. p. 475. Bar. Obſerv. on Stat, 348. 
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venth and King Henry t 


_ COURT of STAR-CHAMBER. 

Lord Treaſurer (a) of England, the Lord Prefident (4) of the Coun- 
eil, the Lord Keeper of the Privy (c) Seal, and all of the King's (d) 
Council, whether Perſons. icitaet or temporal (e); alſo ſuch of the 
parliamentary (% Barons as the King thought fit to call; with the 
two Chief Juſtices, or two other Judges in their Abſence 2 5 

Theſe (5) uſed to meet ad proſpiciendam fovendamque Revipublicam 3 3 
to diſcover, prevent, and fuppreſs all Dangers and Enormities occur- 
rent, and to provide for the Safety and Good of the Kingdom. 

The (i) Number of Judges | in the Reign of King Henry the Se- 

e Eighth, were near (+) forty at one 
Time, and thirty i in the Reign off Elizabeth oft- times; but ſince much 
leſſened, In King Charles's Time there were twenty-four and 
twenty-ſix (4) at a Time. 

The Officers () of this Court were, three Attornies ; an Exa- 
miner; a Clerk of the Writs (n), and of the Proceſs of the Council 
of Star-. Chamber ; and an () Uſher. 

The Clerk (whom Camden (o) and Lord /p Coke both ſay) was 
the Clerk of the Council, and the latter, that it was an Office of 
great Account and Truſt, for he was to receive, endorſe, enter, kee 


\ (9), and certify the Bills, Pleadings, Records (9), Rules ( 0), Sen- 


tences, and Decrees (9), of the Court; and his Lordſhip 65 finds, 
that in former Times Men of great Account had bad i Office in 
this Court. 

The three (s) Attornies were for the Plaintiff and for the Defen- 
dant to form their Compleints and Anſwers, and make their Matter 


apt to be heard for the Lords. 


(a) Gib Camd. Brit. ecl iv. Stat. 3 Hen. 7. c. T. S. 1. 4 nl. 62. 65. Sir T. Smith. 121. 
5) Stat. 21 Hen. 8. c. 20. Gi, Camd. Brit. ccL1v. 3 Ink. 62. 65. | 85 
(e) 4 Inſt. 62. 65. Gib/. Camd. Brit. cer 1v. 

1% Gibhſ. Camd. Brit. cel. vv. Sir T. Smith. 118. 121. Sir H. Spelm. Orig inal of the Terms. 96: 
Who were near forty in A the Seventh's Reign. Lamb. Arch. 181. Whitelock * at 
every Privy Counſellor had a Voice in this Court, hte, Com. Parl. Writ. 94+ | 

(e)- Gib. Camd. Brit. ccLLv, 4 Inſt. 66. 

Tm 4 Inſt. 65. Gib/. Camd. Brit. cel I v. Sir T. Smith, 118. 121. Sir H. Spelm. Original of the 

pong 

| 27 V Camd. Brit. cel iv. Sir T. Smith. 118. 4 Inſt, 62, 65. Stat. 1 7. e. 1. 8. 1. 

0 85 — . 8 elm. Original of the Terms. 94- 95. 

(i) Rußbau. College. Part 2. Vol. I. P. 475. | i 

() Bar. Obſerv. on Stat. 348. 5 

(1) Sir T. Smith. 121. 

() Gib/. Camd, Brit. cer iv. Lewd. Arch, 189. 

%) Lamb, Arch, 188. 

(e) Gi Camd. Brit. ecl iv. 1 - 

A 4 Inſt, 66. | 5 
Sir T. Smith. 121. 
45 4 Inſt. 56, 


6) 5 Sir T. Smith. 421. Lamb. Arch. 189, 
The 


JUDGES d OFFICERS 57 


The Examiner (a) took the Depoſitions of the Witneſſes on both 1 
Sides, to the Proof or Diſproof of the Cauſe. 
The (5) Uſher kept the Room, proclaimed Silence, called over the 
Names, and other baſe Services. 
The Meſſengers of this Court were the Warden (e) of the Fleet, or 
the Serjeant at Arms (d); which laſt bore the Lord Chancellor's 
Mace, and arreſted and brought into Court, ſuch as he was com- 
manded (e). 
7 The Court of Star-Chamber was the moſt honourable Court 
(our Parliament excepted) in the Chriſtian World, both in Reſpect 
of the Judges of the Court, and of their. honourable Proceeding, 
according to their juſt Juriſdiction, and the ancient and juſt Orders a 
of the Court. And it is truely ſaid, Curia Cameræ flellate, fs Dig- 
nitatem ¶pectemus ęſt (g) honorat! iffima ; i. e. if we conſider the Dignity 
thereof, it is moſt honourable. This Court, the right Inſtitution 
and ancient Orders thereof being obſerved, did keep all England in 
Quiet. Lord (5) Bacon gives it the Character of one of the ſageſt 
and nobleſt Inſtitutions in the Kingdom. 

Such a Compoſition was this Court (ſays (i) another) for Juſtice, 
Religion, and Government, as may be well and truely ſaid (whilſt ſo 
great a Court and Preſence kept within (4) their Bounds) Mercy and 
7 ruth were met together. 

Whilſt this Court was gravely and moderately governed, (ſays 
Lord (7) Clarendon) it was an excellent Expedient to preſerve the 
Dignity of the King, the Honour of bis Council, and the Peace and 
Security of the Kingdom. 

For the Dignity of this Court (m), I find it's als: that ſince the 
great Roman Senate, ſo famous to all Ages, as that they were called 


(a) Sir 7 Smieh. 121. | 

(5) Lamb. _ 188, 189. _ ff p 

(c] Ruſby. Collect. Part 2. Vol. I. P. 4 

(d) Sir T. Smith. 122. 75. 4746 

(e) Lamb. Arch. 189. 

CF) 4 Inſt. 65. See Lamb, Arch, 217. 

g] Gibf. Camd. Brit. ce L Iv. 

(5) 2 Lord Bac. 35. The Honourable Mr. ] aftics Barrington, in Alluſſon to this Paſſage, TY 
ſerves, that Lord Bacon, in his Hiſtory of Henry the Seventh, ſpeaks highly of this Court and 
its Powers, he will not cite his Words; as he was ſo great an Ornament to Humanity, that his 


a Failings ſhould not be dwelt upon, but only mentioned as a Proof, that he was but Man. Bar. 
| Obſerv. on Stat. 3 


47. 
(i Nabu. Collect. Part 2. Vol. I. P. 475. 


(4) Which they fo ſeldom did, that the Court Was aboliſhed. 
(1) Claread. Hiſt. Rebel. 223. 


e Fah. ColleR. Part 2. Vol. I. P. 474+ 
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pro Fure miraculum Orbis, there did no Court come ſo near them m 
State, Honour and Judicature ; the Judges of this Court were ſurely, 


in Honour, State and Learning, for Underſtanding, Juſtice, Piety, 


* 


and Mercy, equal, and in many of them exceeding the Roman Senate, 
by ſo much as Chriſtian Knowledge exceedeth human Learning. 
Nor did this Court at any Time want a Cicero or Hortenſius, to 

make a Defence for ſuch as were there accuſed; nor was there any Bar 
of Pleading which afforded ſo large a Scope to exerciſe a good Ora- 
tor, the uſual Subject being the Defence of Honour and Honeſty. 
But Chancellor E//mere affecting Matter rather than Words, tied the 
ſame to laconical Brevity; an Honour to a Court of Juſtice, to be 
ſwayed rather by . Reaſons, than fluent and deceitful 
Speech. 

Fit was not the leaſt Honour and Dignity to this Court, that the 
Sentences and Judgments of the ſame were not the Opinion of any 
private Perſon, but the Judgment of many noble, wiſe, and learned 


Men conjoined together; ſo that it was a W Rule for Aſſurance 
of Truth. 


Another Manifeſtation of the Dignity of it was, that che Proceed- 


ings of it were tam lento Pede, without Precipitation, but gave Time 
to the Defendant to defend or excuſe himſelf, both in producing 


Teſtimony, and in making Defence at the Bar. And that it took 


hold in Judgment only of dire& Proofs, ſpeaking Circumſtances, or 


more than probable Preſumptions, and thoſe not ſingle but double; 


which cauſed the Judgment thereof to be eſteemed worthily, like 
the Laws of the Medes and Per/ians, irrevocable. Beſides the Rea- 
ſons of the Sentence were ſuccinctly collected and knit together, and 
ſagely delivered, by grave, learned and notable Perſonages, whoſe 
very Countenances added Weight to their Words, and who tied 
themſelves to Certainty, and not to conjectural R 

The Court of Star- Chamber, (ſays a late (a) learned (9 Writer, 
who was advanced to the higheſt Poſt in the Law in a neighbouring 
Kingdom to that of our Mother Country, and wherein he died) whilit 


(c) kept within (d) due Bounds, was certainly of the greateſt Uſe to 
preſet ve the Peace and Security of the Kingdom; ; and perhaps. was 


the only Court which by its ordinary and proper Juriſdiftion, could 


(a) Dig. Lib. 104. 

(6) Richard Weſt, Lied Chancellor of ab from J 1 1. 1726. 11 _ to 21 December 
1727. 12 Geo, Har, Hiſt. Ir. 116. Chap. 15. 

(e) Diſc. Treaſ. and Attaind.' 94. 


(4) Which the Court fo ſeldom did, that it was i aboliſhed. 


effectually 
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effectually prevent and puniſh Riots, Perjuries, and other Miſde- 
meanors of the higheſt Nature. | 1 
The Court of Star- Chamber took (a) Cognizance of all Matters 
eriminal; as for (5) Oppreſſion, and other exorbitant Offences of 
great Men, (whom inferior Judges and Jurors (though they ſhould 
not) would in reſpect of their Greatneſs be afraid to offend) Bribery, 
Extortion, Maintenance, Champerty, Imbracery, Forgery, Perjury, 
Diſperſers of falſe and dangerous Rumours, News, and ſcandalous 
Libelling, falſe and partial Miſdemeanors of Sheriffs and Bailiffs of 
Liberties, Frauds, Deceits, great and horrible (c) Riots, Routs, 
and unlawful Aſſemblies, ſingle Combats, Challenges, Duels, and 
other heinous and extraordinary Offences and Miſdemeanors; but 
ordinary, and ſuch Offences as might be ſufficiently and condignly pu- 
niſhed by the Proceeding of the common Law, this Court left 


to the ordinary Courts of Juſtice, and dealt not with them, ne 


Dignitas hujus Curie vilęſceret. | 

It diſcerned (4/ principally of Force, Crimes various of (e) ſtel- 
lionate, and the Inchoations or middle Acts towards Crimes capital 
or heinous, not actually committed or perpretated ; but that which 


was Chiefly aimed at by Stat. 3 Hen. 7. c. 1. was Force, and the 
two chief Supports of Force, Combination of Multitudes, and Main- 
tenance or Headſhip of great Perſons. Seeing the Proceeding ac- 
cording to the Laws and Cuſtoms of this Realm cannot by one Rule 
of Law ſuffice to puniſh in every Cale, the Exorbitancy and Enor- 


mity of ſome great horrible Crimes and Offences, and eſpecially of 


great Men, this Court / dealt with them, to the End that the 


Medicine might be according to the Diſeaſe, and the Puniſhment ac- 
cording to the Offence, Ur Pæna ad paucos, Metus ad omnes perveniat, 


without reſpect of Perſons were they public or private, great or ſmall. 
This Court (g) took great Augmentation and Authority at the 
Time that Cardinal Wolſey, Archbiſhop of York, was Chancellor of 
England, which was at that Time marvellous neceſſary to do, to 


(a) Gig, Camd. Brit. cer Iv. 

(5) 4 Inſt. 63, . 

(c) Sir Tho. Smith's Common-Welth. 122; 

(4) 3 Lord Bac. 35. £ ; 

(e) Stellionate is a mere civil Law Term, denoting all Frauds for which there is no particular 
Denomination, and ſeveral Kind of Frauds are puniſhed criminaliter by that Law under the 


Name of Stellionate that are not liable to any criminal Proſecution by the Law of England, See 


ante, P. 74. Note (g). 
(1 4 Inft- 63. | 
(g) Sir T. Smith's Common-Welth. 120. 
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80 COURT of STARCHAMBER, - 
repreſs the Inſolence of the Noblemen and Gentlemen of the North 


Part of England, who being far from the King and the Seats of Ju- 
ſtice, made almoſt as it were. an ordinary War among themſelves, 
and made their Force their Law, banding themſelves with 'their Te- 


nants to do, or revenge Injuries one againſt another, as they liſted (a). 


This ſeemed not ſupportable to the noble Prince Henry the'Erghth, 
who' ſending for them one after another to this Court to anſwer, af- 
ter they had had Remonſtrance ſhewn them of their evil Demeanor, 
and been well diſciplined as well by Words, as by fleeting awhile, 
and thereby their Purſe and Courage ſomewhat aſſwaged, they began 
to range themſelves in Order, and to underſtand that they had a 
Prince who would rule his Subjects by his Laws and Obedience. 

The (5) Juriſdiction of this Court dealt not with any Offence, that 
was not malum in ſe, againſt the common Law, or Malum prohibitum 
againſt ſome (c) Statute, Divers ſpecial (d) Acts of Parliament gave 
Juriſdiction to this Court. N 

There (e) was always reſerved an high and preeminent Power to 
the King's Council, in Cauſes that might in Example or Conſequence 
concern the State of the Common-Wealth; which if they were cri- 
minal the Council uſed to fit in the Chamber called the Star- Chamber. 
And the Court could not ſit for hearing of Cauſes under the Number 


of eight at the leaſt . | 


This Court fat twice in the Week in the Term Time, viz. on 
Wedneſdays and Fridays, from nine till eleven o Clock in the Morning 
C), except either of thoſe Days fell out to be the firſt or laſt Day 
of the Term, and then the Court fat not, but it conſtantly held 
the next Day after the Term ended : but if any Cauſe was begun to 
be heard in Term Time, and for Length or Difficulty could not be 
ſentenced within the Term, at might be continued and ſentenced 
atter the Tx. : 17 VVV 

This (5) Court in ancient Times ſat but rarely, for three Cauſes. 


Firſt, for that enormous and exorbitant Cauſes which this Court 


(a) See Lamb. Arch. 205. 216. 8 
(5) 4 Inſt. 63. 
(c) And yet in 4 Rep. 16. b. pl. 10. it is ſaid, that the Court of Star- Chamber cc u d pun ſn 
by their abſolute Power which was not puniſhable by the ordinary Courſe of the Law. The Re- 
porter would have us obſerve well the Reaſon of this Reſolution. | 

(4) Viz. Stat, 2 Rich. 2. c. 5. 12 Rich. 2. c. 11. 13 Hen. 4. c. 7. 33 Hen. 8. c. 1. 4&5 P. 
& M. C8. 5 El. e. 9. 10. 14 27 El. c. 4. See theſe Acts. Sir 7. Smith. 122. & Crom pt. 
Juriſdict. of Courts. 30. b. HE Oe 

(e 3 Lord Baz. 35. ; 

(Cf) 4 Inſt. 65. | | — 

) Sir T. Smith's Common-Welth, 118. 
i, 4 Inſt. 61. FEES 
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Court dealt withall only, in thoſe Days rarely fell out. Secondly, this 
Court dealt not with ſuch Cauſes, as other Courts of ordinary Ju— 
ſtice might condignly puniſh, ze Dignitas hujus Curie vilęſceret, as 
before is ſaid. Thirdly, it very rarely did fit, leſt it ſhould draw the 
King's Privy Council from Matters of State, pro Bono publico, to hear 
private Cauſes, and the principal Judges from their ordinary Courts 
of Juſtice. : 

But Sir Henry (a) Spelman ſays, it was neceſſary that this Seſſion 
ſhould not only be daily open, but (as it is ſaid of the Houſe of 
Fame) Nocte Dreque patens (b); for an Evil may happen in the 
Night, that would be too late to prevent in the Morning; and there- 
fore the Statute of Henry the (c) Seventh, or of Henry the (d) Erghth, 


enlarging the Juriſdiction thereof, did not circumſcribe it either within 


Term Time, or Days of Sitting. 

Ruſhworth (e) ſays, it was a glorious Sight upon a Star Day, when 
the Knights of the Garter appeared with the Stars on their Garments, 
and the Judges in their Scarlet; in which Poſture they fate ſome- 
times from nine in the Morning till five in the Afternoon, be- 
fore every one had done ſpeaking their Minds in the Cauſe that was 
before them. 5 3 

The (/) Proceſs of this Court was Subpena, Attachment, Procla- 


mation of Rebellion, and a Commiſſion of Rebellion; all under the 
Great Seal (g). 


The Proceedings (+) in this Court (i) were by Bill or Information, 
by Examination of the Defendant upon Interrogatories, and by 
(& Examination of Witneſſes, and rarely Ore tenus, upon the 
Confeſſion of the Party in Writing under his Hand, which he was 
again freely to confeſs in open Court, upon which Confeſſion in 
open Court, the Court did proceed. But if his Confeſſion was ſet 


(a) In his Original of the Terms. gg. 

(5) Ovid's Metamph. B. 12. L. 45. 

(c) 3 Hen. 7. c. 1. | 

(4) 21 Hen. 8. c. 20. 

le) Ruſbau. Collect. Part 2. Vol. 1. P. 473. 
1% Su T. Smith's Common. Welth. 122. Crompt. Juriſdift. 29. 4. | | 

(8) 4 Inſt. 66. But previous to this the Defendant was ſummoned, or called in, either by 
Writing, or Maſenger; by Writing, as by the King's own Letter; or by his Priuy Seal, directed 
under a Pain to the Party's Self, or to the Sheriff, to take Sureties for his Appearance, or by 
Letters miſſive from the Counſel; and if he made Default, then upon Afﬀidavit made, by an 
Attachment and Proclamation of Rebellion, if the Caſe required it. Lamb. Arch. 186. 

(4) A Scottiſh Hiſtorian of ſome Veracity ſays, that all the Proceedings in this Court were 
arbitrary. 5 Hume 25. | | 

(i) 4 Inſt. 63. | | 

4% Land. Arch. 187. 
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down too ſhort, or otherwiſe than he meant, he might deny it, and 
then they could not proceed againſt him but by Bill or Information, 
which was the faireſt Way. 0 

The Informations, Bills, Anſwers, Replications, &c. and Inter- 
rogatories were in Engh/ſh, and ingroſſed on Parchment, and filed up. 
All the Writs and Proceſs of the Court were under the Great Seal: 
the Sentences, Decrees and Acts of this Court were ingroſſed in a fair 
Book, with the Names of the Lords and others of the King's Council 
and Juſtices that were preſent and gave their Voices. 

The Order (a) of proceeding to Judgment was by Aſſent of Voices, 
and open yielding their Mind in Court, the major Part being pre- 
ferred for Sentence. 

Cauſes in this Court were not tried per Pares, according to the 
common Law, but after the Method of the civil Law (4) ; upon 
Confeſſion or Depoſition of Witnefles (c); a Courſe which was never 
before permitted by the common Law of the Realm, wherein no 
Trial was allowed, but that only per legale Judicium Parium, as the 
Great Charter itſelf plainly doth acknowledge (H. 

Among the Records touching ancient Proceedings in this Court, 'is 
the following; to wit, | 3 


Trin: 8 Eliz. 


le) Ordinances for Reformation of Diſorders in printing and ſelling 
of Books. 


To elucidate this Matter I ſhall ſet forth Stat. 3 Hen. 7. c. 1. 
whereby it is ordained, that the Chancellor and Treaſurer of England, 
and the Keeper of the King's Privy Seal, or two of them, calling to 
them a Biſhop and a temporal Lord of the King's moſt honourable 
Privy Concil, and the two Chief Juſtices of the King's Bench and 
Common Pleas for the Time being, or other two Juſtices in their Ab- 

_ fence, upon Bill or Information (7), put by the ſaid Lord Chancellor 
or any other againſt any Perſon for unlawful Maintenance, giving of 


(a) Sir T. Smith's Common-Welth, 121. Lamb, Arch. 188. 
(5) Gib/. Camd. Brit. cctv. 

(e) 4 Inſt. 6s, ; 

(a) Lamb. Arch, 204. 205. | | 
(s) Ruſbæu. Collect. Part 2. Vol. I. P. 458. | 

(Cf) The whole Doctrine of Libels, and the criminal Mode of proſecuting them by Informa- 
tion, did originate in this accurſed Court. 


Liveries, 
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Liveries, Signs and Tokens, and Retainers by Indentures, Promiſes, 
Oaths, Writings, or otherwiſe, Imbraceries of his Majeſty's Sub- 
jects, untrue demeaning of Sheriffs in making of Pannels, and other 
untrue Returns by taking of Money, by (a) Juries, by great Riots, 
and unlawful Aſſemblies, have Authority to call before them by 


Writ or Privy Seal the ſaid Miſdoers, and they and others by their 


Diſcretion, by whom the Truth may be known to examine, and 
ſuch as they find therein defective, to punith them after their De- 
merits, after the Form and Effect of Statutes thereof made, in like 
Manner and Form as they ſhould and ought to. be puniſhed if they 
were thereof convicted after the due Order of Law. 

Lord Coke, after having treated of the Court of S7ar-Chamber, 
and ſet forth this Statute, from the whole draws ſix Concluſions, 
whereof the fourth is this. (5) Fourthly, this Act in one Point is 
introductory of a new Law, which the former Court had not, viz. 
to examine the Defendant, which being underſtood after his Anſwer 
made, to be upon Oath upon Interrogatories, which this ancient 
Court proceeding in criminal Cauſes had not, nor could have but by 
Act of Parliament, or Preſcription, the Want whereof, eſpecially in 
Matters of Frauds and Deceits, (being like Birds cloſely hatched in 
hollow Trees) was a Mean that Truth could not be found out; but 
before the Statute the Anſwer was upon Oath. 


This Act expreſsly acknowledges that the Perſons who ſhould he 


puniſhed by Force of it were not to be convicted after the due Order 


of Law; and as the Safety of the Subject requires that they be con- 


victed only according to the due Order of Law, Innocence of the 
Crime being inſufficient to ſecure the Party accuſed when a Depar- 


ture from the due Courſe of Law takes Place in the Proceedings, it 


may be ſaid, in my Opinion, to have borne Teſtimony againſt itſelf, 
Lord Coke takes no Notice of this Part of the Act, nor that the 
Courſe of judicial Proceedings eſtabliſhed by it was inconſiſtent 


with the great Charter, which, in the Proeme to his Commentaries 


thereon, he had before obſerved had been confirmed, eſtabliſhed and 
commanded to be put in Execution by thirty-two ſeveral Acts of 
Parliament ; but favouring the new Law thereby introduced, which 


(a) I have followed the Punctuation in the common Editions of the Statutes ; it ſhould, how- 
ever be printed, by taking of Money by Juries.” It is well known that in Records there is 
no Punctuation, and perhaps the Statutes ſhould be ſo printed, as the wrong Idea ariſing from 


improper Punctuation is not eaſily removed. Bar. Obſerv. on Stat, 347. Note G). 
(5) 4 Inſt, 63. Er | 
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gave Power to the Judges appointed by the AQ, according to their 
Conſtruction, to examine the Defendant after his Anſwer made, upon 
Oath upon Interrogatories, at their Diſcretion, he aſſigns a Reaſon 
for giving this Power, which reſpects all the Offences committed to 


their Cognizance, though more eſpecially Frauds, to wit, that he 


Want of it was a Mean that Truth could not be found out. After mak- 
ing this Act, the Party accuſed, inſtead of being tried by his Peers, 
on Preſentment or Indictment, and convicted upon lawful Evidence, 
the Witnefles appearing perſonally in open Court, and giving their 
Teſtimony vivd Voce, ſubject to that occaſional and free Examination 
which beſt diſcovers the Truth, was not only liable to be tried by 
the Judges thus appointed, on a bare Information, by the written 
Depoſition of Witneſſes, made on Examination upon Interrogatories 


out of Court; but moreover compellable by Fine and Impriſonment, 


to give Evidence againſt himſelf, contrary to the excellent Maxim of our 
Conſtitution, emo tenetur ſcipſum prodere, 3 Bulſtr. 50. no Man is obliged 
to betray himſelf ; and it appears to me ſomewhat extraordinary, that 
Lord Coke ſhould thus far approve of this compulſory Power, eſpe- 
cially conſidering, what he himſelf had before ſaid concerning Magna 
(2) Charta, which provides, that no Freeman ſhall be condemned, 
but by the lawful Judgment of his Peers, nor paſſed upon, but by 
the Law of the Land, that is, by the due Courſe and Proceſs of 
Law. Againſt this ancient and fundamental Law, and in the Face 
thereof, I find (fays Lord (4) Coke) an Act (c) of Parliament made, 


that as well Juſtices of Aſſizes as Juſtices of Peace (without any 


finding, or . Preſentment by the Verdict of twelve Men) upon a bare 
Information for the King before them. made, ſhould have full Power 
and Authority by theic Diſcretions to hear and determine all Offences 
and Contempts committed or done by any Perſon or Perſons againſt 
the Form, Ordinance and Effect of any Statute made and not re- 
pealed, &c. By Colour of which Act, ſhaking this fundamental: 
Law, it is not credible what | horrid Oppreſſions and Exactions, to- 


the undoing of infinite Numbers of People, were committed by Sir 


Richard Empſon, and Edmund Dudley, being Juſtices of the Peace, 
throughout England; and upon this unjuſt and injurious Act (as 
commonly in like Caſes it falleth out) a new Office was erected, and: 


they made Maſters of the King's. Forfeitures. 


(a) Stat. 9 Hen. 3. c. 29. 
(5) 2 Inſt, 51. | | 
(c) Stat. 11 Hen, 7. C. 3. 


But 
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But at the Parliament holden. (continues Lord Coke) in the firſt 
Year of Hen. 8. c. 6. this Act of 11 Hen. 7. is recited, and made 
void, and repealed, and the Reaſon thereof 1s yielded, for that by 
Force of the ſaid Act, it was manifeſtly known, that many ſiniſter 
and crafty, feigned and forged Informations had been purſued againſt 
diverſe of the King's Subjects, to their great Damage, and wrongful 
Vexation : and the ill Succeſs hereof, and the fearful Ends: of theſe 
two Oppreſſors, ſhould deter others from committing the like, and 
ſhould admoniſh Parliaments, that inſtead of this ordinary and pre- 
tious Trial per Legem Terra, they bring not in abſolute and partial 
Trials by Diſcretion. This Paſſage, by the Way, is ſubmitted to- 
the Conſideration of the Promoters of Exciſe Laws. 

Laſtly, (a) it remaineth to be ſeen what Juriſdiction this Court 
had in () Puniſhment, and where, and in what Caſes this Court 


might inflict Puniſhment by Pillory, Papers, Whipping, Loſs of 


Ears, Stigmata in the Face, &c. (for it extended not to any Offence, 
which concerns the Life (c) of Man or Obtruncation of any Member, 
the Ears only excepted, and thole rarely and in moſt heinous and 
deteſtable Offences.) But herein the ſureſt Rule is, that ſeeing it 
was an ancientCourt, the Precedents of the Court were tobe followed, 


and the rather for that the Court conſiſted of ſuch learned and ho- 


nourable Judges. And Novelties without Warrant of Precedents are 
not to be allowed: generally ſome certain Rules are to be followed, 
where no Precedents are extant in the Caſe. Quod Arbitrio Fudicis 


relinquitur, non facile trabit ad Effuſionem Sanguinis : for general Acts 


of Parliament, which infli&t Puniſhment, viz. ſur Forfeiture de Corps, 
& de avoir, &c. Theſe are expounded: not to extend to Life, or 
Member, but to Impriſonment, &c.. | 


(4) Majore Pænd affectus, quam Legibus flatutum eft, non eft in- 


Amts. 


Pena gravior ultra Legem pofita, Aiftimationem conſer vat. 


_ (5) Offences were in none other Degree to be puniſhed in this Court then, than they had been 
before upon Conviction by Judgment, and the Trial of twelve. Lamb. Arch. 206. 


(e) Lord Bacon confirms this ; for he ſays, the Court of Star-Chamber had the cenforia- 


Power for Offences ander the Degree of capital. 3 Lord Bac. 35. 


Confeſſus 
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(a) Confeſſus in Fure pro judicato habetur, cum quodammodo ſud Sen- 


tentia damnatur. 
Cum confitente Spontè, mitius eft agendum. 


In Curid Cameras ſtellate non agitur de Delictis ordinaris, ne Dig- 
nitas Curie vileſcerit. 


Quicquid Fudicis Authoritati ſubjicitur, Novitati non ſubjicitur. 


The Tranſlation and Application of, and Inferences from theſe 
Maxims, muſt be ſupplied by the intelligent Reader. 

Sir Thomas (6) Smith ſays, the Puniſhment moſt uſual was Impri- 
ſonment, Pillory, Fine, and many Times both Fine and Impriſon- 
ment. f 

Archbiſhop (c) Whizgift did conſtantly in this Court maintain the 
Liberty of the free Charter, that none ought to be fined but /alvo 
Contenemento; he ſeldom gave any Sentence, but therein did mitigate 
in ſomething the Acrimony of thoſe that ſpoke before him; but the 
laviſh Puniſhment of Whipping, &c. was not heard to come from 
the noble Spirits in thoſe Times fitting in that honourable Pre- 
ſence. | = 

When once this Court began to ſwell big, and was delighted with 
Blood which ſprung out of the Ears and Shoulders of the puniſhed, 
and nothing would ſatisfy the Revenge of ſome Clergymen but cropt 
Ears, ſlit Noſes, branded Faces, whipped Backs, gagged Mouths, 
and withal to be thrown into Dungeons, and ſome to be baniſhed not 
only from their native Country to remote Iſlands, but by Order of 
this Court to be ſeparated from Wife and Children, who were by 
their Order not permitted to come near the Priſon where their Hu- 
ſbands lay in Miſery, then began the Engliſb Nation to lay to Heart 
the ſlaviſh Condition they were like to come unto, if this Court con- 
tinued in its Greatneſs, 1 | 

Upon the Proſecution of (d John Lilburne, we find the Court of 
Star- Chamber, in manifeſt Derogation of the legiſlative Authority of 
the Kingdom, and in open Violation of the Rights of the Subject, 
making Laws reſtrictive, or rather ſubverſive of civil and religious 


(a) 11 Rep. 30. a. 4 Inſt, 66. 

(5b) Common-Welth. 121. 

(e) Ruſbæu. Collect. Part 2. Vol. I. P. 475. 
(4) See Lilburne's Caſe, ante P. 27. 


Liberty, 
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Liberty, with ſevere penal Sanctions, according to their ſovereign 
Will, ſubjecting Offenders againſt them to Puniſhments at the Dy/cre- 
tion of this Court, without Limitation of Nature or Number. 

On the Hearing before the Lords, upon Lilburne's Appeal to 
them, againſt his Cenſure in the Star- Chamber, and his Impriſon- 
ment, 1t was ſaid, | | 

That (a) Impriſonment is a Man buried alive, made Corpus im- 
mobile Legis, the immoveable Subject of the Law. There is an End 
when Lite is taken away, but in this no End. Nondum tibi cedit in 
Gratiam, to put a Man out of his Pain was accounted a Favour by 
the Romans. ; 

Cloſe Impriſonment was never uſed to the Primitive Chriſtians by 
any Tyrant; ſuch Impriſonment may preſume a Famiſhment, and fo 
Death. The Romans had four Puniſhments, Lapidatio, Combuſito, 
Decollatio, and Strangulatio, but never famiſhing to Death. Lil- 
burne might have been ſo, as it was ſworn. 5 

Three Vears Impriſonment till the Parliament releaſed him, and 
might otherwiſe have been for ever. 

Whipping was painful and ſhameful, Flagellation for Slaves. In 
the Eleventb of Elizabeth, one Cartabrigbt brought a Slave from 
Ruffia, and would ſcourge him, for which he was queſtioned; and 
it was reſolved, that England was too pure (6) an Air for Slaves to 
breath in. And indeed it was often reſolved, even in the Star- 
Chamber, that no Gentleman was to be whipped for any Offence 
whatſoever ; and Lilburnèe s Whipping-was too ſevere. 
| Now as to his Whipping, obſerve the Diſtance from the Fleet to 
Weſtminſter is about a Mile, that he had 500 Blows (one ſwears a 
great many more) with a terrible corded Whip with Knots 
upon it. FIR 
Among the Romans no Malefactor had above 40 Stripes, and with 
three Thongs; and St. Paul received but 39 Stripes, which was 
but 13 Blows. And it is worth the Obſervation, that not long 

fince, at Orleans in France, a Prieſt was ſentenced to be whiped 
for Fornication with a poor Maid, telling her, that St. Francis 
would come and lie with her ſuch a Night, at which Time he 
feigned himſelf to be St. Francis, and was taken in Bed with her. 
The King's Advocates preſſed the Judges, that he might receive 


(a) Ruſow. Collect. Part 2. Vol. I. p. 468. 469. 


(5) See Anc. Dial. Eæcheg. 28. a. Bar. Oblerv. on Stat. 196. Black, Com. 411. 2 Salk. 666. 
Pl. 2. 2 Lord Raym. 1274. Burn's Eecleſ. Law, 84. 85. . 


14 Blows 
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14 Blows with a three corded Whip; but the Judges would not 
ſentence him to more than 13 Blows, becauſe ampliandi ſunt Fa- 
vores; but if our Arithmetick be right, (not to ſport with his Pain) 
Lüulburne had by this Numeration, three times five hundred Stripes 
in 500 Blows. 5 | 

That this Puniſhment of the Pillory was firſt invented for Mounte- 
banks and Cheats, that having gotten upon Banks and Formes to 
abuſe the People, were exalted in the ſame kind to be ſet upon the 
Pillory, an open Shame to the Multitude. | 

Gagging is barbarous, and beaſtly ; for Man differs from Beaſts 
beth Ratione and Oratione. 

So that to ſum. up L7burne's Sufferings, by Impriſonment he was 
made a dead Trunk; by Whipping a Rogue; by Pillory a Cheat; and 
by Gagging a Beaſt. They had better have hanged him outright, &c. 

All theſe Puniſhments were inflicted, /·Qihm refihing to take an Oath 
fo anſwer -Interrogatories. 

Lord (a) Clarendon aſked to what Purpoſe ſerved the Statutes of 
Magna Charta and the Petition of Right, if People might be fined 
and impriſoned without Law, according to the Diſcretion of Com- 
miſſioners? By Magna Charta (continued his Lordſhip) all Proceed- 
ings ſhould be per legale Fudicium Parium, & per Legem Terre; now 
theſe Juriſdictions tell you, you ſhall proceed according to your 
Diſcretion ; that is, you ſhall do what you pleaſe ; only that we may 
not ſuſpect this Diſcretion will be gentler and kinder to us than the 
Law, ſpecial Proviſion is made, that no Fine, 20 Puniſhment ſhall 
be %% than by Law is appointed; by no Means, but as much greater 
as your Diſcretian ſhall think fit: and indeed in this Improvement 
we find arbitrary Courts are very pregnant: If the Law require my 
good Behaviour, this Diſcretion makes me cloſe Priſoner ; if the Law 
ſets me upon the Pillory, this Diſcretion orders me to leave my Ears 
there. How far what 1s bere faid of Diſcretion may be applied to the 
Court of Star-Chamber is obvious. ; | 

What further Severities this Dz/cretion dictated may in ſome Mea- 
ſure be ſeen in Chap. xxvi. of A Digeſt of the Laws concerning 
% Libels;” wherein is contained a chronological Series of Puniſh- 
ments for Libels, from the Time of King Edward the Third, to that of 
George the Third, both incluſive, 8 Cs Chg 


(a) In his Speech as Manager for the Commons, in a Conference with the Lords, held 
« £2 Apr. 1640. 15 Car. 1. for aboliſhing an unconſtitutional and oppreſſive Court ſubſiſting in 
the North, called “ The Court of the Preſident and Council of the North,” or, as it was more 

uſually fed ** The Court of Tork.“ This ſame Year the Court of Star- Chamber was aboliſhed 
* by Add of Parliament, See Ruy/ow, Collect. Part z. Vol. I. P. 162, 
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By the S/ar-Chamber Reports, it appears, that (a) Proſecutions 
raged with uncommon Fury againſt the Authors, Printers, Publiſhers, 
and Venders of Libels, that the Law of Libels was ranſacked every 
Term, that the Loſs of Ears, perpetual Impriſonment, Baniſhment, 
and (5) Fines of ten and twenty thouſand Pounds were the common 
Judgments in that Court; and that the Crown aſſumed an uncon- 
troulable Authority over the Preſs. 
A modern female Hiſtorian hath the following ſpirited Remarks 
on the ſevere and cruel Puniſhments of the Star-Chamber. 
It is plain (ſays (c) ſhe) that heavy Fines, long Impriſonment, and 
thoſe ignominious Puniſhments of Whipping and the Pillory, for 
writing Libels, are contrary - to Statute Law; that they are incon- 
ſiſtent with Liberty is obvious ; ſince it is incongruous to the Privi- 
leges of a Freeman, to be ſubject to theſe flaviſh Corrections, for 
other than for Crimes that debaſe his Nature as a Man : the Conſti- 
tution of this Country hath never been purged from the Venom with 
which it was infected by the Erection of the Star-Chamber : its in- 
famous Doctrine and ſervile Diſcipline have, in many Inſtances, been 
adopted in the Courts of common Law. Ce 
Upon the whole, it is much to be queſtioned, whether any infa- 
mous or ſevere Puniſhment can at this Day be /egally inflicted on a 
Libeller, for the Court of Star-Chamber was aboliſhed, becauſe it 
exceeded all Limits, and inflicted heavier Puniſhments than by any 
Law were warranted ; and ſince that Time, it was one of the Com- 
plaints in the Bill (4/ of Rights that exceſſive Fines had been im- 
poſed, and illegal and ſevere Puniſhments inflicted, 
The Court of Star-Chamber, in the Begining of the Reign of 
Charles the Firſt, by condemning the Parties accuſed of light Of- 
fences in exorbitant Fines to the King's Uſe, was become a Terror 
even to the Great; and by their proceeding from Time to Time 
without juſt Regard to the Nature of the Offence, or of the Evi- 
dence produced to prove it, they continued a Grievance, until the 


(2) Dig. Lib. 42. | 3 
(5) In the Time of Charles the Firſt, the Fines were often ſo ſevere, that the Audience aſ- 
ſembled to procure Places at three o' Clock in the Morning, from the ſame Motive that there is 
the greateſt Crowd about the Table, where the Play is deepeſt. Bar. Obſerv. on Stat. 348. 
Ruſbavorth ſays, it was uſual for thoſe who came to be Auditors at the Sentence given in weighty 
Cauſes to be there at three in the Morning, to get convenient Places and Standing. Ruſh. 
Collect. Part z. Vol. I. P. 473. Quere the Reaſon of the wwelch Judge's Obſervation ? | 
le) 2 Macaul. Hiſt. Ergl. 248. in Notes, 
(4) Stat. 1 W. & M. Seſſ. 2. c. 2. 


— 
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Amplitude and Multiplicity of their Oppreſſions cauſed the Diſſolu- 
tion of this Court; the Neceſſity whereof may be farther evinced 
from Lord Clarendon, who, after taking Notice that Projects of all 
Kinds, many ridiculous, many ſcandalous, all very oppreſſive, were 
ſet on Foot ; and mentioning Ship Money with others, writes thus. 
For (@) the better Support of theſe extraordinary Ways, and to pro- 
tect the Agents, and Inſtruments, who muſt be employed in them, 
and to diſcountenance, and ſuppreſs all bold Enquiries, and Oppo- 
ſers, the Council Table and Star- Chamber enlarged their Juriſdictions 
to a vaſt Extent, holding (as Thucydides faid of the Athenians) for 
honourable, that which pleaſed, and for juſt, that which profited ;. 
and being the ſame (5) Perſons in ſeveral (3) Rooms, grew both 
Courts of Law to determine Right, and Courts of Revenue to bring 
Money into the Treaſury ; the Council-Table by Proclamations en- 
Joining to the People what was not enjoined by the Law, and pro- 
hibiting that which was not prohibited; and the Star- Chamber cen- 
furing the Breach, and Diſobedience to thoſe Proclamations by very. 
great Fines, and Impriſonment ; ſo that any Diſreſpe&t to any Acts. 
of State, or to the Perſons of Stateſmen, was in no Time more pe- 
nal, and thoſe Foundations of Right, by which Men valued their 
Security, to the Apprehenſion and Underſtanding of wiſe Men, never 
more in Danger to be deſtroyed. „ 

Could Selden, Milton, or Colonel Titus, in ſtronger Terms deſcribe: 
the deſpotic Domination. exerciſed over the People of England, and: 
enforced by the Court of Star- Chamber, or can it now be faid, that 
this, the chief Engine of lawleſs Dominion, was not become fit for. 
Exciſion, or that its Doctrines, Decrees, and Proceedings, were: 
worthy of perpetual Imitation, Force, and Obligation? 

Lord Clarendon gives the following Account of the Proceedings in: 
Parliament for aboliſhing this Court. Cox. e's xy 

A (c) Bill for taking away the Star-Chamber Court. The Progreſs 
of which Bill was this. The Exorbitances of this Court had been 
ſuch (as hath been before touched). that there were very few Perſons. 
of Qu lity, who had not ſuffered,. or been. perplexed, by the Weight 


(a) Clar, Hiſt, Rebel. 53. 54. cede | 

( As ah Appeal, according to Lord Holt, is a noble Remedy, and a true Badge of the 
Engliſþ Rights and Liberties. [Lord Raym. 557.] and is much indulged by the common Law in 
all Caſes. [2 Salk. 511, Lord Raym. 15. Skin. 5 24. Comb. jg Therefore the creating a judge 
a Peer of the Realm, ſeems an Infringement of this Liberty of the Subject, becauſe the Party hath 


thereby the Judgment of the Perſos from whom he appeals, in the Court to which he appeals. 


O 1 . 
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or Fear of thoſe Cenſures and Judgments. For, having extended 
their Juriſdiction, from Riots, Perjury, and the moſt notorious Miſ- 
demeanors, to an aſſerting all Proclamations, and Orders of State; 
to the vindicating illegal Commiſſions, and Grants of Monopolies 
(all which were the chief ground Works of their late Proceedings): 
no Man could hope to be longer free from the Inquiſition of this 
Court, than he reſolved to ſubmit to thoſe, and the like extraordinary 
Courſes. And therefore, there was an entire Inclination to limit and 
regulate the Proceedings of this Court, to which Purpoſe a Bill was 
brought in, and twice read, and, according to Cuſtom, committed. 
It being returned after, by the Committee, and the Amendments 
read, it was ſuddenly ſuggeſted (by a Perſon not at all inclined to 
Confuſion) that the Remedies provided by that Bill were not pro- 
portionable to the Diſeaſes; that the Uſurpations of this Court were 
not leſs in the Forms of their Proceedings, than in the Matter on 
which they proceeded; inſomuch that the Courſe of the Court 
(which was the Rule of their judging) was ſo much corrupted, that 
the Grievance was as much thereby, in thoſe Caſes of which they had 
a proper Connuſance, as it was by their Exceſs in holding Pleas of 
that, in which, in Truth, they had no Juriſdiction: and therefore 
he conceived, the proper and moſt natural Cure for this Miſchief, 
would be, utterly to aboliſh this Court, which it was very difficult, 
if not impoſſible, to regulate; and in Place thereof, to erect and 
eſtabliſh ſuch a Juriſdiction as might be thought neceſſary. Here- 
upon the ſame Bill was re-committed, with Direction, ſo far to alter 
the Frame of it, as might ſerve utterly to take away, and aboliſh 
this Court: which was accordingly done ; and again brought to the 
Houſe, and engroſſed, and ſent up to the (a) Lords. So that im- 
portant Bill was never read but once in the Houſe of Commons, and 
was never committed ; which his Lordſhip believes was never before 
heard of in Parliament. 5 3 | X71 

This Paſſage from Lord Clarendon is cited by anti-conſtitutional 
Writers, as an Authority to weaken, if poſſible, the Force of the 
Act of Parliament for aboliſhing the Court of Star-Cbamber, and for 
the Purpoſe of giving Strength to thoſe Reſolutions which theſe Au- 
thors adopt; in order effeQtually to oppoſe theſe and all ſuch At- 
tempts, I ſhall conſider this Matter more at large. 


(a) Lord Clarendon ſays, it could not meet with any Oppoſition in the Houſe of Peers, all 
who had been Judges there, having their ſeveral Judgments hanging like Meteors over their 
Heads ; and the reft, being either grieved, or frighted, by it. Clarend. Hiſt, Rebel. 223. 
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Whoever will beat the Trouble to read the Proceedings of the Houſe 
.of Commons, at this Time, as they ſtand in their Journal, for aboliſh- 
ing this Court, will be fatisfied, I dare ſay, that they had under their 
Conſideration the legal and aſſumed Juriſdiction of that Court, with 
its great and manifold Abuſes, and that the Houſe, by themſelves 
and their various Committees, (one of which, without ſpeaking of 
the reſt, was compoſed, with other Perſons, of Men whoſe conſum- 
mate Learning and profound Knowledge of Law and Government, 
with other Abilities, have been ſeldom equalled in this or any other 
Kingdom) received the Petitions of the Parties aggrieved, gave pro- 
per Orders for their Diſcharge, and every thing requiſite for the Sup- 
port of their Petitions, conſidered the Certificates of their Impriſon- 
-ment, with their Cauſes, heard the Petitioners in Perſon, or by Coun- 
cil, examined their Witneſſes and Papers, and inſpeQed the Records 
of the enormous Proceedings and Decrees of this Court, making the 
moſt diligent and ſtrict Enquiry, into the Verity and Nature of all 
thoſe Facts, which, upon full Conſideration, were, with great Rea- 
ſon, held to be the proper Grounds of its Diſſolution ; and in their 
- Proceeding by Bill to declare and regulate the Power of the Star- 
Chamber and Council- Table, and by another Bill to reform their un- 
awful Acts and Proceedings; and by a third, formed of them, which 
in its Progreſs was rendered effectual, for regulating the Privy Coun- 
cil, and taking away the Court of Star- Chamber, governing them- 
ſelves with great Deliberation and Adviſement, and in proper Seaſon 
conferring, from Time to Time with the Lords, whereby the 
united their Wiſdom with their own; ſo that, notwithſtanding Lord 
Clarendon's Repreſentation, this Law was no precipitate Act of the 
State, or of the Houſe of Commons in particular, but the Reſult of 
a patient Hearing of all proper Parties, a careful Examination, ma- 
ture Conſideration, and conſequent Knowledge of all its ſubject Mat- 
ters, and neceſſary to the Reſtoration of legal Liberty and equal Juſtice, 
the chief Ends of all good Government: TO 
The Abolition of this Court, with the Reaſons for it, will beft 
appear from the Words of the Act (a) of Parliament, intituled, 
% An Act for the Regulation of the Privy Council, and for taking 
« away the Court commonly called the Star- Chamber. 


* 


: (a) Stat. 16 Car. c. 10. Charles heſitated before he gave his Aſſent to this Bill. But finding 
that he had gone too far to retreat, and that he poſſeſſed no Reſource in- Caſe of a Rupture, he 
at laſt fixed the royal Sanction to this excellent Bill. But to ſhew the Parliament, that he was 
ſufficiently appriſed of the Importance of his Grant, he obſerved to them, that this new Sta- 
tute altered in a K Meafure the fundamental Lays, eceleſiaſtical and civil, which many of 
kis Predeceſſors had eſtabliſhed, 5 Hume 2380, | 


WHEREAS 


WHEREAS (a) by the Great (5) Charter, many Times confirmed 
in Parliament, it is enacted, That no Freeman ſhall be taken or im- 
priſoned, or diſſeiſed of his Freehold or Liberties, or free Cuſtoms, 
or be outlawed or exiled, or otherwiſe deſtroyed, and that the Kin 
will not paſs upon him, or condemn him but by lawful Judgment 
of his Peers, or by the Law of the Land; AND by another (c) 
Statute, it is enacted, That no Man ſhall be attached by any Ac- 
cuſation, nor forejudged of Life or Limb, nor his Lands, Tenements, 
Goods nor Chattels ſeized into the King's Hands, againſt the Form 
of the Great Charter, and the Law of the Land; Anp by another (4) 
Statute, it is accorded, aſſented, and eſtabliſhed, That none ſhall be 
taken by Petition or Suggeſtion made to the King, or to his Coun- 
cil, unleſs it be by Indictment or Preſentment of good and lawful 
People of the ſame Neighbourhood, where ſuch Deeds be: done in 
due Manner, or by Proceſs made by Writ Original at the common 
Law, and that none be put out of his Franchiſe or Freehold, un- 
leſs he be duly brought in to anſwer, and fore-judged of the ſame 
by the Courſe of the Law ; and if any thing be done againſt the 
ſame, it ſhall be redreſſed and holden for none: Axp by another (e) 
Statute, it is, amongſt other Things, enacted, That no Man, of 
what Eſtate or Condition ſoever he be, ſhall be put out of his Lands 
or Tenements, nor taken, nor impriſoned, nor diſinherited, with- 
out being brought in to anſwer by due Proceſs of Law: AvD by 
another (7) Statute it is enacted, That no Man be put to anſwer 
without Preſentment before Juſtices, or Matter of Record, or by 
due Proceſs and Writ original, according to the old Law of the 
Land; and if any thing be done to the contrary, it ſhall be void in 
Law, and holden for Error: Anp by another (g) Statute, it is, 
amongſt other Things, enacted, that all Pleas which ſhall be plead- 
ed in any Courts before any of the King's Juſtices, or in his other 
Places, or before any of his other Miniſters, or in the Courts and 
Places of any other Lords within the Realm, ſhall be entered and 
enrolled in Latin: AnD wHEREAsS by another ( Statute, Power is 
given to the Chancellor, the Lord : Treaſurer of England for the 


(a) Stat. 16 Car. e. 10. Sect. 1. 


fo 
297 


(5) Stat. 9 Hen. 3. c. 290, 1 
(e) Stat. 5 Edw. 3. c. 9. 
(4) Stat. 25 Edw. 3. St. 5. c. 4. 
(e) Stat. 28 Ed. 3. c. 3, 
Cf) Stat. 42 Edu. 3. c. 3. 
0 Stat. 3 Hen. J. c. 1. f 


Time 
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Time being, and the Keeper of the King's Privy Seal, or two of 
them, calling unto them à Biſhop and a temporal Lord of the King's 
moit honourable Council, and the two chief Juſtices of the King's 
Bench and Common Pleas, for the Time being, or other two Juſtices 
in their Abſence, to proceed as in that Act is exprefled, for the Pun- 
iſhment of ſome particular Offences therein mentioned: Axp by 
another (a) Statute, the Preſident of the Council is affociated to join 
with the Lord Chancellor and other Judges in the ſaid (4) Statute. 
Bur the ſaid Judges have not kept themſelves to the Points limited 
by the ſaid Statute, but have undertaken to puniſh where no Law 
doth warrant, and to make Decrees for Things having no ſuch Au- 
thority, and to inflict heavier Puniſhments than by any Law is war- 
ranted. | 

II. AnD foraſmuch as all Matters examinable or determinable be- 
fore the ſaid Judges, or in the Court commonly called the Star- 
Chamber, may have their proper Remedy and Redreſs, and their due 
Puniſhment and Correction by the common Law of the Land, and 
in the ordinary Courſe of Juſtice elſewhere. AnD foraſmuch as the 
Reaſons and Motives inducing the Erection and Continuance of that 
Court do now ceaſe; and the Proceedings, Cenſures and Decrees of 
that Court have, by Experience, been found to be an intolerable 
Burthen to the Subject, and the Means to introduce an arbitrary 
Power and Government; Ap foraſmuch as the Council-Table hath 
of late Times aſſumed unto itfelf a Power to intermeddle in civil 
Cauſes, 'and Matters only of private Intereft, between Party and Party, 
and have adventured to determine of the Eſtates and Liberties of the 
Subject, contrary to the Law of the Land, and the Right and Privi- 
leges of the Subject, by which, great and manifold Miſchiefs and 
Inconveniences have ariſen and happened, and much Uncertainty by 
Means of ſuch Proceedings, have been conceived concerning Men's 
Rights and Eftates, for ſettling whereof, and preventing the like in 
Time to come. | | | = 
III. The ſaid Court, commonly called the Sar-Chamber, and all 
Juriſdiction, Power and Authority belonging unto or exerciſed in the 
ſame Court, or by any the Judges, Officers or Miniſters thereof, is 
clearly and abſolutely diſſolved, taken (c) away, and determined; 


(a) Stat. 21 Hen. 8. c. 20. 

(85) Stat. 3 Hea, 7. c. 1. | 3 | 

(c) Lord Clarendon ſays, thus fell this high Court, a great Branch of the Prerogative ; that 
the taking it away was an AQ very popular; which, it may be, was not then more politic, hn 
 zhe reviving it may be thought hereafter, when the preſent Diſtempers ſhall be expired. Clarend. 
Aid. Rebel. 223. Inpzed! Ja Oe X 
| an 
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and neither the Lord Chancellor, or Keeper of the Great Seal of 


England, the Lord Treaſurer of England, the Keeper of the King's 
Privy Seal, or Preſident of the Council, nor any Biſhop, temporal 
Lord, Privy Counſellor or Judge, or Juſtice whatſoever, ſhall have 


any Power or Authority to hear, examine or determine any Matter or 


Thing whatſoever, in the ſaid Court, commonly called the Star- 


Chamber, or to make, pronounce or deliver any Judgment, Sentence, 


Order or Decree, or to do any judicial or miniſterial Act in the ſaid 
Court: And all and every Act and Acts of Parliament, and all and 


every Article, Clauſe and Sentence in them, and every of them, by 


which any juriſdiction, Power or Authority is given, limited or ap- 
pointed unto the ſaid Court, commonly called the Star- Chamber, or 
unto all, or any the Judges, Officers or Miniſters thereof, or for any 
Proceedings to be had or made in the faid Court, or for any Matter 


or Thing to be drawn into Queſtion, examined or determined there, 
ſhall for ſo much as concerneth the ſaid Court of Star-Chamber, and 


the Power and Authority thereby given unto it,. be repealed and ab- 
ſolutely revoked and made void. 


IV. No Court, Council or Place of Judicature ſhall be erected, 


ordained, conſtituted, or appointed within this Realm of England, 


or Dominion of Vales, which ſhall have, uſe or exerciſe the ſame, 
or the like Juriſdiction, as is, or hath been uſed, practiſed or exer- 
ciſed in the ſaid Court of Star-Chamber. | 1 

An intelligent Friend informs me that the Records and Papers 


which belonged to this Court are not any where to be found, being. 


deſtroyed, as he ſuppoſes, to prevent their proving to- Poſterity the 


Particulars of all thoſe Grievances which thoſe Judges impoſed on 


their fellow Subjects, under Colour and in the Name of public 
Juſtice, founding their Decrees on their Paſſions, their arbitrary 
Wills, foreign Laws, civil or canon, or on any thing rather than the 
proper Principles of Law, Equity, or Humanity; and whoſe Cruelty 
ſeems to have wanted nothing to complete it, but the Power and 
Uſe of Torture, the uſual Companion of the civil Law. 1 
The Court of Star- Chamber with all its legal and aſſumed Juriſ- 
diction, Power and Authority, being thus diſſolved, taken away, 
and determined, by Reaſon that Decrees unwarranted by Law, and 
without Authority had been there made, and that the Proceedings, 
Cenſures and Decrees of the ſame were fo extremely grievous and 
pernicious in their Nature and Effects, with an Inhibition to erect 
tor the future any Court, which ſhould have or exerciſe the . or 
fy | : like: 
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like Juriſdiction, as had been therein exerciſed, the Polity framed 
by this Court for the Government of the Kingdom with reſpect to 
Libels was thereby annulled; and all ſubſequent Attempts to enforce 


the Reſolutions of this arbitrary Court thus aboliſhed, as authori- 


tative Rules or Laws ſtill ſubſiſting, are, in my Apprehenſion, utter- 
ly incompatible with this Statute, and the Rights and Liberties of 


the Kingdom, 


All Hiſtory proves that Liberty without its proper Security 


becomes the certain Victim of Power, its native Beauty and Excel- 
| lence tempting the Ravither not to preſerve, but to ſeize and deſtroy 


it, and a little Conſideration, I preſume, will convince the intelli- 
gent Reader that in limited Monarchies to ſubject the Liberties 
of the People, and in particular the Liberty of the Preſs, wherein 
the reſt are ſo nearly concerned, to the diſcretionary, that is, the arbi- 
trary Deciſions of a Court, compoſed wholly or chiefly of the Prince's 
Privy Council, is, in Effect, to prepare for their Diminution or 
Suppreſſion, and in Time for their total Extirpation ; and ſuch plainly 
was the Nature of the Decrees and Reſolutions of this Court, whoſe 
Proceedings were conformable to the Order of the civil Law, 


rather than of the fundamental Laws of the Land; and what Bu- 


chanan ſaid of the Judges in his own Country, might well be ſaid of 
the Judges of this Court, that Heir Government was evidently 
tyrannical, their fole Deciſions being Law. 

All Courts do in Courſe form ſuch Rules, Ws and Reſo- 
lutions as are. ſuitable to their own Nature; wherefore the 
Reſolutions of this arbitrary Court, even while it ſubſiſted, 
could not, I conceive, upon the Principles of Law, be cited 


and urged as proper Precedents in the conſtitutional Courts of 


the Kingdom, for the Court of  Star-Chamber being, for the 
Cauſes, and in the Manner aforeſaid, utterly aboliſhed, the Reſo- 
Iutions of the ſame thereby loſt all future Force, or, in other 
Words, were thereby abſolutely reſcinded ; ſo that they could not mm 


future be Cited, urged and received. as Law under any Denomination 


whatever, as appears to me moſt manifeſt. A deadly Fountain bein 

covered up, and buried, its Streams can no longer pollute the Earth, 
nor a Tree plucked up by the Roots continue to bear its poiſonous 
Fruit. Cauſes will ever produce their Effects, whether their Nature 
and Operations be in Seaſon attended to or not; and the Parliament 


' having expreſsly declared that the Proceeding, Cenſures and Decrees 


of this Court had by Experience been found to be an intolerable Burg 
then 


ff " 
8 1 


n | * 
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then to the Subject, and the Means to introduce an arbitrary Power 
and Government ; upon the Adoption of theſe Proceedings for the 
Rule of our Government, can we with Reaſon avoid this Concluſion, 
that the ſame Cauſes will in Time produce the ſame Effects? 

But although it be thus by Act of Parliament declared, that the 
Proceedings, Cenſures and Decrees of the Court of Star- Chamber, col- 
lectively conſidered, were ſo extremely burthenſome to the Subjects, 
and deſtructive of their Liberties, whereupon the Foundation of their 
Authority was taken away; yet I have lately ſeen the Writings of 


ſome Authors, who without particularly confidering the Intent, 


Force or Effect of this Statute, or the Nature of this Court, would 
eſtabliſh their Reſolutions reſpecting Libels, as good Authorities in 
Law, at this Day, though they ſcruple not to cenſure their Decrees in 
other Matters, ſeeming to proceed, as if they thought it was in their 
Power, to ſelect the Reſolutions of this Court, for Preſervation or 
Condemnation at their Diſcretion. Oh + 
I will now proceed to ſtate ſome Paſſages from theſe Authors 
one of them writes thus 
The Court of Star- Chamber (a) has been held in great Contempt, 
becauſe it was aboliſhed by Act of Parliament, on Account of ſome 
inſufferable Abuſes that had crept into it, all the Caſes that had been 
adjudged there, on Informations for Libels, were conſequently of no 
Authority ; whereas the Judgment given there, in Matters properly 
cognizable before' them, which libelling eſpecially was, are allowed 
to be good Law at this Day, and are, conſtantly quoted as ſuch, 
in the Court of King's Bench. Indeed it is ſaid, that the Reaſon of 


difallowing the Star- Chamber Court was, becauſe their Authority 


was before, and now is in B. R. and conſequentiy that Court unne- 
ceſſary (5). The Lord Chief Juſtice Holt declared, that B. R. poſ- 
ſeſſed all the lawful Power of the Star- Chamber (c). And that the 
Court of Star-Chamber was taken away, becauſe the Crimes were 
puniſhable in B. R. (d), which is likewiſe intimated by the Statute 
itfelf, Now, though he is as well ſatisfied, perhaps, with the tak- 
ing away of the Court of Star- Chamber, conſidering the Occaſions 
that had been given, as any body can poſſibly be, and ſhould equally 
rejoice, he hopes, at the redreſſing any other public Grievance; yet 
he cannot condemn by the Lump, and argue, that becauſe the Court 


(o) Dip. Lib. 103, | | 
( Comb, 36. COT RO | | 9 3 . 
(e) Comb. 142. Sid. 168, pl, 29. 10 Mod. 187. 2 Hawk. P. C. 142, Chap. 22, Set. 2. 
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did ſomething amiſs, therefore it did nothing right. At this Rate, 
every Court that had or has a Being, may be in Danger of the ſame 
Epithets.” _ _ £705 „ 1 . 
Another (a) obſerves, © that though the Lawyer is often to diſtruſt 
the Law contained in the Star-Cbamber Caſes, yet they may deſerve 
his Peruſal; for it does not follow, that, becauſe it is a Star- Chamber 
Caſe, every Part of it may not be conſidered as Law even at this Day.” 
Notwithſtanding theſe reſpectable Authorities, our Inquiry into 
the Nature, Proceedings, Puniſhments, and Abolition of the Court of 
$tar-Chamber hath, we preſume, clearly ſhewn that the Reſolutions of 
that Court, which were intended to form, and have been ſuppoſed to 
contain a complete Body of Laws touching Libels, are void of all 
proper Authority, ſo that they cannot be enforced on the Subject, as 
Law in any Senſe whatever; and I cannot forbear ſaying, that it hath 
ever appeared ſtrange, to me, that Lawyers bred up in the regular 
Study and Knowledge of the great and fundamental Laws of the 
Land, and in juſt Admiration of their Wiſdom and Equity, and of 
thoſe impartial and judicious Explications which, confonant to their 
Spirit and Intent, the Sages of the Law have made for the public 
Utility, in thoſe Times wherein the Streams of Juſtice flowed free 
and pure, being unpolluted and unreſtrained by the Hand of Power, 
ſhould, through Inadvertence, acknowledge, or with Solicitude con- 


tend for, the Deciſions given in the Star- Chamber, by a Collection of 


Courtiers, devoted to the Pleaſure of Princes of arbitrary Diſpoſitions, 
as good Authorities, and in Effect Laws, at this Day. 


0 (a) Bar, Obſery, on Stat, 347. 


hs 3j ont oY OST 8 
„ 3 | 
177. 13. for is read was. 79. 23. for cannot read could not. 
A 14. for eſt read fuit. 80. Note (c) for which read what. 
19. for is read was. Note (4) after 14 inſert a Period. 


+ 201 for may read might. 85. 17. for concern read concerned. 
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